TUESDAY,  APRIL  25,  1978 
PART  IV 


DEPARTMENT  OF 
LABOR 


Employment  Standards 
Administration 


STANDARDS  FOR 
DETERMINING  COAL 
MINER'S  TOTAL 
DISABILITY  OR  DEATH 
DUE  TO 

PNEUMOCONIOSIS; 
AND  REVIEW  OF  AND 
CLAIMS  FOR  BENEFITS 


Proposals  Implementing  Federal 
Mine  Safety  and  Health  Act  of 
1977^  As  Amended 


17722 


PROPOSED  RULES 


[4510-27] 

DEPARTMENT  OF  LABOR 

fmploywMnt  Stcmdords  Administration 
[20  CK  Port  718] 

nOMAl  MINE  SAFETY  AND  HEALTH  ACT  OF 
1f77,  AS  AMENDED 

Standards  for  Ootormining  Cool  Mirror's  Total 

Disability  or  Doath  Duo  to  Fnoumoconiosis 

AGENCY:  Employment  Standards  Ad¬ 
ministration,  Labor. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  part  revises  Part 
718  to  set  forth  the  standards  to  be  ap¬ 
plied  by  the  Secretary  of  Labor,  pursu¬ 
ant  to  the  authority  conferred  upon 
him  by  Section  402(f)  of  Title  IV  of 
the  Federal  Mine  Safety  and  Health 
Act  of  1977  as  amended,  in  determin¬ 
ing  whether  a  coal  miner  is  or  was  to¬ 
tally  disabled  due  to  pneumoconiosis 
or  dies  from  pneximoconiosis.  It  also 
specifies  the  procedures  and  require¬ 
ments  to  be  followed  in  conducting 
medical  examinations  and  in  adminis¬ 
tering  various  tests  relevant  to  such 
determinations. 

DATES:  Public  hearings  on  this  pro¬ 
posed  rulemaking  will  be  held  in 
Washington,  D.C.,  on  June  14,  1978, 
and  if  necessary  on  June  15,  1978,  and 
in  Charleston,  W.  Va.,  on  June  20, 
1978,  and  if  necessary  on  June  21, 
1978.  Public  hearings  in  Washington, 
D.C.,  will  be  held  in  Hearing  Room  A- 
800,  Vanguard  Building,  1111  20th 
Street  NW.,  beginning  at  10  a.m. 
Public  hearings  in  Charleston,  W.  Va., 
will  be  held  in  the  West  Virginia  State 
Capitol  House  of  Delegates  Chambers, 
Kanawha  Blvd.  and  Washington 
Street,  beginning  at  10  a.m.  Persons 
wishing  to  appear  and  present  their 
views  at  either  public  hearing  should 
notify  the  contact  person  specified 
below  on  or  before  May  31,  1978.  Per¬ 
sons  desiring  to  testify  should  submit 
a  listing  and,  if  practicable,  copies  of 
resources  and  references  to  be  relied 
upon  in  support  of  their  testimony. 
Such  material  should  be  reveived  by 
the  contact  person  at  least  one  week 
prior  to  the  hearing.  Persons  will  be 
permitted  to  testify  only  if  they  have 
prior  approval  and  will  be  allowed  a 
maximum  of  one  hour  within  which  to 
present  testimony.  If  time  permits, 
other  persons  who  have  not  notified 
the  contact  person  prior  to  May  31, 
1978,  may  nevertheless  be  allowed  a 
period  of  10  minutes  within  which  to 
present  testimony. 

Written  comments  may  also  be  sub¬ 
mitted  by  interested  persons  on  or 
before  June,  1978.  Such  written  com¬ 
ments  will  be  available  for  inspection 
between  the  hours  of  8:15  a.m.  and 
4:45  p.m.  at  the  office  indicated  below. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  B.  Dorsey,  Chief,  Branch  of 


Claims  Determination,  Division  of 
Coal  Mine  Workers’  Compensation, 
Employment  Standards  Administra¬ 
tion,  U.S.  Department  of  Labor, 
Room  C3526,  NDOL  Building,  300 
Constitution  Avenue  NW.,  Washing¬ 
ton,  D.C.  20210,  Tel.  302-523-6727. 

SUPPLEMENTAR  Y  INFORMATION: 
Under  'Title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 
as  amended  by  by  the  Black  Lung 
Benefits  Act  of  1972,  and  the  Black 
Lung  Benefits  Reform  Act  of  1977, 
Pub.  L.  95-239,  benefits  are  provided 
to  miners  W'ho  are  totally  disabled  due 
to  pneumoconiosis  and  to  certain  sur¬ 
vivors  of  a  miner  who  died  due  to  or 
while  totally  disabled  by  pneumocon¬ 
iosis.  Before  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of 
1977,  the  authority  for  establishing 
standards  of  eligiblility  for  miners  and 
their  survivors  was  placed  with  the 
Secretary  of  Health,  Education,  and 
Welfare.  These  standards  were  set 
forth  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  in  subpart  D  of 
Part  410  of  this  title,  and  adopted  by 
the  Secretary  of  Labor  for  application 
to  all  claims  filed  with  the  Secretary 
of  Labor.  Amendments  made  to  Sec¬ 
tion  402(f)  of  the  Act  by  the  Black 
Lung  Benefits  Reform  Act  of  1977  au¬ 
thorize  the  Secretary  of  Labor  to  es¬ 
tablish  criteria  for  determining  total 
or  partial  disability  or  death  due  to 
pneumoconiosis  to  be  applied  in  the 
processing  and  adjudication  of  claims 
filed  under  Part  C  of  Title  IV  of  the 
Act.  Section  402(f)  of  the  Act  as 
amended  further  authorizes  the  Secre¬ 
tary  of  Labor,  in  consultation  with  the 
National  Institute  for  Occupational 
Safety  and  Health  to  establish  criteria 
for  all  appropriate  medical  tests  ad¬ 
ministered  in  connection  with  a  claim 
for  benefits.  Section  413(b)  of  the  Act 
also  authorizes  the  Secretary  of  Labor 
to  establish  criteria  for  the  techniques 
to  be  used  to  take  chest  roentgeno¬ 
grams  (X-rays)  in  connection  with  a 
claim  for  benefits  under  the  Act. 

Particular  attention  is  directed  to 
Tables  Bl,  B2,  B3,  and  B4  in  Appendix 
B,  which  set  forth  ventilatory  test  cri¬ 
teria  for  determining  total  disability 
due  to  pneumoconiosis.  It  is  hoped 
that  expert  medical  opinion  will  assist 
the  Department  in  detennlning  the 
validity  of  the  values  reflected  in 
these  tables.  Scientific  information  re¬ 
lating  to  the  effect  of  altitude  on  the 
values  in  Tables  Bl.  B2,  B3  and  B4, 
would  also  be  of  particular  interest. 

The  Black  Lung  Benefits  Reform 
Act  of  1977  provides  that  with  respect 
to  a  claim  filed  prior  to  the  effective 
date  of  that  law  or  reviewed  under 
Section  435  of  the  Act,  the  standards 
to  be  applied  in  the  adjudication  of 
such  claim  shall  not  be  more  restric¬ 
tive  than  the  criteria  applicable  to  a 
claim  filed  on  June  30,  1973  with  the 


Social  Security  Administration, 
whether  or  not  the  final  disposition  of 
the  claim  occurs  after  the  effective 
date  of  this  part. 

DRAFTIlfO  InFORMATIOK 

This  document  was  prepared  under 
the  direction  and  supervision  of 
Donald  Ellsburg,  Assistant  Secretary 
of  Labor  for  Employment  Standards. 

The  principal  author  of  this  docu¬ 
ment  is  Mark  E.  Solomons,  Counsel 
for  Black  Lung,  Employee  Benefits  Di¬ 
vision,  Office  of  the  Solicitor,  U.S.  De¬ 
partment  of  Labor.  However,  person¬ 
nel  from  the  Division  of  Coal  Mine 
Workers’  Compensation,  Office  of 
Workers’  Compensation  Programs, 
Employment  Standards  Administra¬ 
tion,  U.S.  Department  of  Labor,  par¬ 
ticipated  in  the  development  of  this 
document.  Officials  of  the  National 
Institute  for  Occupational  Safety  and 
Health  were  contacted  and  their  com¬ 
ments  and  suggestions  have  been  in¬ 
corporated  herein. 

As  proposed,  20  CFR  Chapter  VI, 
Subchapter  B,  Part  718  would  be  re¬ 
vised  to  read  as  follows: 

FART  718— STANDARDS  FOR  DETERMINING 
COAL  MINER’S  TOTAL  DISABILITY  OR  DEATH 
DUE  TO  PNEUMOCONIOSIS 

SuSport  A — 6«n*ral 

Sec. 

718.1  Statutory  provisions. 

718.2  Applicability  of  this  part. 

718.3  Scope  and  intent  of  this  part. 

Subpart  8 — Critaria  for  Mio  Dovotopmont  of  Modicol 
Evidonco 

718.101  General. 

718.102  Chest  roentgenograms  (X-rays). 

718.103  Pulmonary  function  tests. 

718.104  Physical  examinations. 

718.105  Arterial  blood-gas  studies. 

718.106  Autopsy;  biopsy. 

718.107  Other  medical  tests. 

Subpart  C — Dotormining  Entitlomont  to  Bansfitt 

718.201  Elefinition  of  pneumoconiosis. 

718.202  Determining  the  existence  of  pneu¬ 
moconiosis. 

718.203  Establishing  relationship  of  pneu¬ 
moconiosis  to  coal  mine  employment. 

718.204  Criteria  for  determining  total  dis¬ 
ability. 

718.205  Death  due  to  pneumoconiosis. 

718.206  Effect  of  findings  by  persons  or 
agencies. 

Swbport  D — Fratumplion*  Applitobia  to  Eligibility 
Dalarminatient 

718.301  Establishing  length  of  employment 
as  a  miner. 

718.302  Relation  of  pneumoconiosis  to  coal 
mine  employment. 

718.303  Death  from  a  respiratory  disease. 

718.304  Irrebuttable  presumption  of  total 
disability  due  to  pneumoconiosis. 

718.305  Presumption  of  pneumoconiosis. 

718.306  Presumption  of  entitlement  appli¬ 
cable  to  certain  death  claims. 

718.307  Application  of  33  U.S.C.  920(a). 

Subpart  E — MIsaaKanaaut  Frevition* 

718.401  Right  to  obtain  evidence. 
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Sor, 

718.402  Failure  to  obtain  required  medical 
evidence. 

718.403  Burden  of  proof. 

718.404  Cessation  of  disability. 

Appendix  A  Standards  for  administration 

and  interpretation  of  chest  roentgeno¬ 
grams  (X-rays). 

Appendix  B  Standards  for  administration 
and  interpretation  of  pulmonary  func¬ 
tion  tests.  Tables  Bl,  B2,  B3,  B4 
Appendix  C  Blood  gas  tables. 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 
et  seq.,  902(f).  925,  932,  936,  945:  33  U.S.C. 
901  et  seq. 

Subpart  A — Oanarol 
§  718.1  Statutory  provisions. 

(a)  Under  Title  IV  of  the  Federal 
Mine  Health  and  Safety  Act  of  1969, 
as  amended  by  the  Black  Lung  Bene¬ 
fits  Act  of  1972,  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  and 
the  Black  Lung  Benefits  Reform  Act 
of  1977,  benefits  are  provided  to 
miners  who  are  totally  dLsabled  due  to 
pneumoconiosis  and  to  certain  survi¬ 
vors  of  a  miner  who  died  due  to  or 
while  totally  disabled  by  pneumocon¬ 
iosis.  Before  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of 
1977,  the  authority  for  establishing 
standards  of  eligibility  for  miners  and 
their  survivors  was  placed  with  the 
Secretary  of  Health,  Education,  and 
Welfare.  These  standards  were  set 
forth  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  in  subpart  D  of 
Part  410  of  this  title,  and  adopted  by 
the  Secretary  of  Labor  for  application 
to  all  claims  filed  with  the  Secretary 
of  Labor.  Amendments  made  to  Sec¬ 
tion  402(f)  of  the  Act  by  the  Black 
Lung  Benefits  Reform  Act  of  1977,  au¬ 
thorize  the  Secretary  of  Labor  to  es¬ 
tablish  criteria  for  determining  total 
or  partial  disability  or  death  due  to 
pneumoconiosis  to  be  applied  in  the 
processing  and  adjudication  of  claims 
hied  under  Part  C  of  Title  IV  of  the 
Act.  Section  402(f)  of  the  Act  further 
authorizes  the  Secretary  of  Labor,  in 
consultation  with  the  National  Insti¬ 
tute  for  Occupational  Safety  and 
Health,  to  establish  criteria  for  all  ap¬ 
propriate  medical  tests  administered 
in  connection  with  a  claim  for  bene¬ 
fits.  Section  413(b)  of  the  Act  autho¬ 
rizes  the  Secretary  of  Labor  to  estab¬ 
lish  criteria  for  the  techniques  to  be 
used  to  take  chest  roentgenograms  (X- 
rays)  in  connection  with  a  claim  for 
benefits  under  the  Act. 

(b)  The  Black  Lung  Benefits  Reform 
Act  of  1977,  provides  that  with  respect 
to  a  claim  filed  prior  to  the  effective 
date  of  this  paiT  or  reviewed  under 
Section  435  of  the  Act,  the  standards 
to  be  applied  in  the  adjudication  of 
such  claim  shall  not  be  more  restric¬ 
tive  than  the  criteria  applicable  to  a 
claim  filed  on  June  30,  1973,  with  the 
Social  Security  Administration, 
whether  or  not  the  final  disposition  of 
the  claim  occurs  after  the  effective 
date  of  this  part. 


§718.2  .Applicability  of  this  part. 

This  part  is  applicable  to  the  adjudi¬ 
cation  of  all  claims  considered  by  the 
Secretary  of  Labor  under  Section  422 
of  the  Act  and  Part  725  of  this  sub¬ 
chapter.  If  a  claim  subject  to  the  pro¬ 
visions  of  Section  435  of  the  Act  and 
subpart  C  of  Part  727  of  this  sub¬ 
chapter  cannot  be  approved  under 
that  subpart  such  claim  may  be  ap¬ 
proved  if  appropriate  under  the  provi¬ 
sions  contained  in  this  part.  The  provi¬ 
sions  of  this  part  shall  to  the  extent 
appropriate  be  construed  together  in 
the  adjudication  of  all  claims. 

§  718.3  Scope  and  intent  of  this  part. 

(a)  This  part  sets  forth  the  stan¬ 
dards  to  be  applied  in  determining 
whether  a  coal  miner  is  or  was  totally 
or  (in  the  case  of  a  claim  subject  to 
§718.306)  partially  disabled  due  to 
pneumoconiosis  or  died  due  to  pneu¬ 
moconiosis.  It  also  specifies  the  proce¬ 
dures  and  requirements  to  be  followed 
in  conducting  medical  examinations 
and  in  administering  various  tests  rel¬ 
evant  to  such  determinations. 

(b)  This  part  is  designed  to  interpret 
the  presumptions  contained  in  Section 
411(c)  of  the  Act,  evidentiary  stan¬ 
dards  and  criteria  contained  in  Section 
413(b)  of  the  Act  and  definitional  re¬ 
quirements  and  standards  contained  in 
Section  402(f)  of  the  Act  within  a  co¬ 
herent  framework  for  the  adjudication 
of  claims.  It  is  intended  that  these 
enumerated  provisions  of  the  Act  be 
construed  as  provided  in  this  part. 

(c)  In  enacting  Title  IV  of  the  Act, 
Congress  intended  that  claimants  be 
given  the  benefit  of  all  reasonable 
doubt  as  to  the  existence  of  total  or 
partial  disability  or  death  due  to  pneu¬ 
moconiosis.  This  part  shall  be  con¬ 
strued  and  applied  in  that  spirit  and  is 
designed  to  reflect  that  intent.  Howev¬ 
er.  no  claim  shall  be  approved  unless 
the  record  considered  as  a  w'hole,  in 
light  of  any  applicable  presumptions, 
provides  a  reasonable  basis  for  deter¬ 
mining  that  the  criteria  for  eligibility 
under  the  Act  and  this  part  have  been 
met. 

Subpart  8 — Critaria  for  tha  Davolopmant  of 
Madical  Evidenc* 

§  718.101  General. 

The  Office  shall  develop  the  medical 
evidence  necessary  for  a  determination 
with  respect  to  each  claimant’s  entitle¬ 
ment  to  benefits.  Each  miner  w'ho  files 
a  claim  for  benefits  under  the  Act 
shall  be  provided  an  opportunity  to 
substantiate  his  or  her  claim  by  means 
of  a  complete  ’  pulmonary  evaluation 
including,  in  all  appropriate  cases,  a 
chest  roentgenogram  (X-ray),  physical 
examination,  pulmonary  function 
tests  and  a  blood  gas  study. 

§  718.102  Chest  roentgenograms  (X-rays). 

(a)  A  chest  roentgenogram  (X-ray) 
shall  be  of  suitable  quality  for  proper 


classification  of  pneumoconiosis  and 
shall  conform  to  the  standards  for  ad¬ 
ministration  and  interpretation  of 
chest  X-rays  as  described  in  Appendix 
A. 

(b)  A  chest  X-ray  to  establish  the  ex¬ 
istence  of  pneumoconiosis  shall  be 
classified  as  Category  1,  2,  3,  A.  B,  or 
C,  according  to  the  International 
Labour  Organization  Union  Interna¬ 
tionale  Contra  Cancer/Cincinnati 
(1971)  International  Classification  of 
Radiographs  of  the  Pneumoconioses 
(ILO/UC-1971),  or  subsequent  revi¬ 
sions  thereof.  A  chest  X-ray  classified 
as  Category  Z  under  the  ILO  Classifi¬ 
cation  (1958)  or  Short  Form  (1968) 
shall  be  reclassified  as  Category  O  or 
Category  1  as  appropriate,  and  only 
the  latter  accepted  as  evidence  of 
pneumoconiosis.  A  chest  X-ray  classi¬ 
fied  under  any  of  the  foregoing  classi¬ 
fications  as  Category  O.  including  sub¬ 
categories  O/-,  0/0,  or  0/1  under  the 
UICC/Cincinnati  (1968)  (I^lassification 
and  the  ILO/UC-1971  Classification 
does  not  constitute  evidence  of  pneu¬ 
moconiosis. 

(c)  A  description  and  interpretation 
of  the  findings  in  terms  of  the  classifi¬ 
cations  described  in  paragraph  (b)  of 
this  section  shall  be  submitted  by  the 
physician  in  the  field  along  with  the 
film.  The  report  shall  specify  the 
name  and  qualifications  of  the  person 
who  took  the  film  and  the  name  and 
qualifications  of  the  physician  inter¬ 
preting  the  film.  If  the  physician  in¬ 
terpreting  the  film  is  a  board-certified 
or  board-eligible  radiologist  (see 
§718.202)  or  a  certified  "B”  reader,  he 
or  she  shall  so  indicate.  The  report 
shall  further  specify  that  the  film  was 
interpreted  in  compliance  with  this 
paragraph. 

(d)  Except  where  the  chest  X-ray  of 
a  deceased  miner  has  been  lost,  de¬ 
stroyed  or  is  otherwise  unavailable,  no 
report  of  a  chest  X-ray  submitted  by 
any  party  in  connection  with  a  claim 
shall  be  considered  in  connection  with 
the  claim  unless  the  original  film  on 
which  said  report  is  based  has  been 
supplied  to  the  Office  for  review. 

(e)  No  chest  X-ray  or  report  of  a 
chest  X-ray  shall  constitute  evidence 
of  the  presence  or  absence  of  pneumo¬ 
coniosis  unless  it  is  in  substantial  com¬ 
pliance  with  the  requirements  of  this 
section  and  Appendix  A.  Special  con¬ 
sideration  may  be  given  in  the  case  of 
a  deceased  miner  where  the  only  avail¬ 
able  X-ray  or  X-ray  report  is  of  suffi¬ 
cient  quality  for  determining  the  pres¬ 
ence  or  absence  of  pneum(x;oniosis  and 
was  interpreted  by  a  board-certified  or 
board-eligible  radiologist. 

§  718.103  Pulmonary  function  tests. 

(a)  Any  report  of  pulmonary  func¬ 
tion  tests  submitted  in  connection 
with  a  claim  for  benefits  shall  record 
the  results  of  at  least  the  forced  ex¬ 
piratory  volume  in  one  second  (FEVi  o) 
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and  the  maximum  voluntary  ventila¬ 
tion  (MW),  obtained  separately.  Such 
tests  shall  administered  and  report¬ 
ed  in  accordance  with  the  standards 
for  the  administration  and  interpreta¬ 
tion  of  pulmonary  function  tests  as  de¬ 
scribed  in  Appendix  B. 

(b)  Any  pulmonary  function  test  re¬ 
sults  submitted  in  connection  with  a 
claim  for  benefits  shall  be  accompa¬ 
nied  by  three  tracings  each  of  the 
FEVi.«  and  MW  and  shall  include  a 
statement  signed  by  the  physician  or 
technician  conducting  the  test  setting 
forth  the  following; 

(1)  Date  and  time  of  test, 

(2)  Name,  DOL  claim  number,  age, 
height,  and  weight  of  claimant  at  the 
time  of  the  test, 

(3)  Name  of  technician, 

(4)  Name  and  signature  of  physician 
supervising  the  test, 

(5)  Claimant’s  ability  to  understand 
the  instructions,  his  or  her  ability  to 
follow  directions,  and  his  or  her 
degree  of  cooperation  in  performing 
the  tests, 

(6)  Paper  speed  of  the  Instrument 
used, 

(7)  Name  of  the  instrument  used, 

(8)  Whether  and  why  a  bronchodila- 
tor  was  administered,  and  the  impact 
its  administration  had  on  the  test  re¬ 
sults,  and 

(9)  That  the  requirements  of  para¬ 
graphs  (b)  and  (c)  of  this  section  have 
been  complied  with. 

(c)  No  results  of  pulmonary  function 
tests  shall  constitute  evidence  of  a  res¬ 
piratory  or  pulmonary  impairment 
unless  such  tests  are  conducted  and  re¬ 
ported  in  compliance  with  this  section 
and  Appendix  B  and  demonstrate 
techni(^y  valid  results.  Special  con¬ 
sideration  may  be  given  in  the  case  of 
a  deceased  miner  where  in  the  opinion 
of  the  Office  the  only  available  tests 
demonstrate  technically  valid  results 
obtained  with  good  coor>eration  of  the 
miner. 

§  718.104  Physical  examinations. 

Any  physical  examination  conducted 
in  connection  with  a  claim  shall  in¬ 
clude  the  miner’s  medical  and  employ¬ 
ment  history.  A  medical  report  form 
supplied  by  the  Office  or  a  report  con¬ 
taining  substantially  the  same  infor¬ 
mation  shall  be  completed  for  all 
physical  findings.  In  addition  to  the 
chest  X-ray  and  pulmonary  function 
tests,  the  physician  shall  use  his  or 
her  judgment  in  the  selection  of  other 
procedures  such  as  electrocardiogram, 
blood-gas  studies,  and  other  blood 
analyses  in  his  or  her  evaluation  of 
the  miner.  All  manifestations  of 
chronic  respiratory  diseases  shall  be 
noted.  Any  pertinent  findings  not  spe¬ 
cifically  listed  in  the  form  shall  be 
added  by  the  examining  physician.  If 
heart  disease  secondary  to  lung  dis¬ 
ease  is  found,  all  symptoms  and  sig¬ 
nificant  findings  shall  be  noted. 


§  718.105  Arterial  blood-gas  studies. 

(a)  Blood-gas  studies  are  performed 
to  detect  an  impairment  in  the  process 
of  alveolar  gas  exchange.  This  defect 
will  manifest  itself  primarily  as  a  fall 
in  arterial  oxygen  tension  either  at 
rest  or  during  exercise.  No  blood-gas 
study  shall  be  performed  if  medically 
contraindicated. 

(b)  A  blood-gas  study  shall  initially 
be  administered  at  rest  and  in  a  sitting 
position.  If  the  results  of  the  blood-gas 
test  at  rest  do  not  satisfy  the  require¬ 
ments  of  Appendix  C,  an  exercise 
blood-gas  test  shall  be  offered  to  the 
miner  unless  medically  contraindicat¬ 
ed.  Blood  shall  be  drawn  during  exer¬ 
cise,  if  an  exercise  blood-gas  test  is  ad¬ 
ministered. 

(c)  Any  report  of  a  blood-gas  study 
submitted  in  connection  with  a  claim 
shall  specify: 

( 1 )  Date  and  time  of  test. 

(2)  Altitude  and  barometric  pressure 
at  which  the  test  was  conducted, 

(3)  Name  and  DOL  claim  number  of 
the  claimant, 

(4)  Name  of  technician, 

(5)  Name  and  signature  of  physician 
supervising  the  study, 

(6)  The  recorded  values  for 
pCOj.pOa,  and  pH.  which  have  been 
collected  simultaneously  (specify 
values  at  rest  and,  if  performed, 
during  exercise), 

(7)  Duration  and  type  of  exercise, 

(8)  Pulse  rate  at  the  time  the  blood 
sample  was  drawn, 

(9)  Time  between  drawing  of  sample 
and  analysis  of  sample,  and 

(10)  Whether  equipment  was  cali¬ 
brated  before  and  after  each  test. 

§  718.106  Autopsy;  biopsy. 

(a)  A  report  of  an  autopsy  or  biopsy 
submitted  in  connection  with  a  claim 
shall  include  a  detailed  gross  macro¬ 
scopic  and  microscopic  description  of 
the  lungs  or  visualized  portion  of  a 
lung.  If  a  surgical  procedure  has  been 
performed  to  obtain  a  portion  of  a 
lung,  the  evidence  shall  include  a  copy 
of  the  surgical  note  and  the  pathology 
report  of  the  gross  and  microscopic  ex¬ 
amination  of  the  surgical  specimen.  If 
an  autopsy  has  been  performed,  a 
complete  copy  of  the  autopsy  report 
shall  be  submitted. 

(b)  No  report  of  an  autopsy  or 
biopsy  submitted  in  connection  with  a 
claim  shall  be  considered  unless  the 
report  complies  with  the  requirements 
of  this  section.  Special  consideration 
may,  however,  be  given  to  the  report 
of  a  biopsy  of  a  miner  who  died  before 
the  effective  date  of  this  part,  where 
such  report  does  not  cnmply  with  the 
requirements  of  this  section. 

§  718.107  Other  medical  tests. 

The  results  of  anj'  medically  accept¬ 
ed  test  or  procedure  reported  by  a 
physician  not  addressed  in  this  sub¬ 
part  which  test  or  pnxjedure  tends  to 


demonstrate  the  presence  or  absence 
of  pneumoconiosis  or  the  sequelae  of 
pneumoconiosis  or  the  presence  or  ab¬ 
sence  of  a  respiratory  or  pulmonary 
impairment  may  be  submitted  in  con¬ 
nection  with  a  claim  and  shall  be  con¬ 
sidered  as  appropriate. 

Swbport  C — Oatarmtnlng  EntiH«m«nt  to  bonofitt 

§  718.201  Definition  of  pneumoconiosis. 

For  the  purpose  of  the  Act  “pneu¬ 
moconiosis”  means  a  chronic  dust  dis¬ 
ease  of  the  lung  and  its  sequelae,  in¬ 
cluding  respiratory  and  pulmonary  im¬ 
pairments,  arising  out  of  coal  mine 
employment.  This  definition  includes, 
but  is  not  limited  to,  coal  workers’ 
pneumoconiosis.  anthracosilicosis, 
anthrosilicosis,  massive  pulmonary  fi¬ 
brosis,  progressive  massive  fibrosis, 
and  silicosis,  arising  out  of  coal  mine 
employment.  For  purposes  of  this  defi¬ 
nition,  a  disease  “arising  out  of  coal 
mine  employment”  includes  any 
chronic  pulmonary  disease  resulting  in 
respiratory  or  pulmonary  impairment 
significantly  related  to  or  aggravated 
by  dust  exposure  in  coal  mine  employ¬ 
ment.  Pneumoconiosis  does  not  in¬ 
clude  cancer  or  any  disease  of  bacteri¬ 
ological  or  viral  origin. 

§  718.202  Determining  the  existence  of 
pneumoconiosis. 

(a)  A  finding  of  the  existence  of 
pneumoconiosis  may  be  made  as  fol¬ 
lows: 

( 1 )  A  chest  X-ray  conducted  and 
classified  in  accordance  with  §718.102 
may  form  the  basis  for  a  finding  of  the 
existence  of  pneumoconiosis.  Except 
as  otherwise  provided  in  this  section, 
where  two  or  more  X-ray  reports  are 
in  conflict,  in  evaluating  such  X-ray 
reports  consideration  shall  be  given  to 
the  radiological  qualifications  of  the 
physicians  interpreting  such  X-rays. 

(i)  In  all  claims  where  there  is  other 
evidence  of  pulmonary  or  respiratory 
Impairment,  a  board-certified  or 
board-eligible  radiologist’s  interpreta¬ 
tion  of  a  chest  X-ray  shall  be  accepted 
by  the  Office  if  the  X-ray  is  in  compli¬ 
ance  with  the  requirements  of 
§  718.102  and  if  such  X-ray  has  been 
taken  by  a  radiologist  or  qualified  ra¬ 
diologic  technologist  or  technician  and 
there  is  no  evidence  that  the  claim  has 
been  fraudulently  represented. 

(li)  Nothing  in  this  section  shall  pre¬ 
clude  the  consideration  of  any  other 
relevant  evidence  including  other  X- 
rays  and  X-ray  interpretations  in  de¬ 
termining  the  presence  or  absence  of 
pneumoconiosis. 

(iii)  The  following  definitions  shall 
apply  when  making  a  finding  in  accor¬ 
dance  with  this  paragraph.’*’ 

(A)  The  term  “other  evidence” 
means  medical  tests  such  as  blood-gas 
studies,  pulmonary  function  studies  or 
physical  performance  tests,  and  physi- 
cial  examinations  or  medical  histories 
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which  establish  the  presence  of  a 
chronic  respiratory  or  cardio-pulmon- 
ary  condition,  and  in  the  case  of  a  de¬ 
ceased  miner,  in  the  absence  of  medi¬ 
cal  evidence  to  the  contrary,  affidavits 
of  persons  with  knowledge  of  the 
miner’s  physical  condition. 

(B)  “Pulmonary  or  respiratory  im¬ 
pairment”  means  an  inability  of  the 
human  respiratory  apparatus  to  per¬ 
form  satisfactorily  one  or  more  of  the 
three  components  of  respiration,  viz., 
ventilation,  perfusion  and  diffusion. 

(C)  “Board-certified”  means  certifi¬ 
cation  in  radiology  or  diagnostic  roent¬ 
genology  by  the  American  Board  of 
Radiology,  Inc. 

(D)  “Board-eligible”  means  that  the 
necessary  requirements  for  admission 
to  the  certification  examination  con¬ 
ducted  by  the  American  Board  of  Ra¬ 
diology,  Inc.,  have  been  met, 

(E)  “Qualified  radiologic  technolo- 
gLst  or  technician”  means  an  individ¬ 
ual  who  is  either  certified  as  a  regis¬ 
tered  technologist  by  the  American 
Registry  of  Radiologic  Technologists 
or  licensed  as  a  radiologic  technologist 
by  a  state  licensing  board. 

(2)  A  biopsy  or  autopsy  conducted 
and  reported  in  compliance  with 
§718.106  may  be  the  basis  for  a  find¬ 
ing  of  the  existence  of  pneumoconio¬ 
sis.  A  finding  in  an  autopsy  of  anthra- 
cotic  pigmentation,  however,  shall  not 
be  sufficient,  by  itself,  to  establish  the 
existence  of  pneumoconiosis.  A  report 
of  autopsy  shall  be  accepted  unless 
there  is  evidence  that  the  report  is  not 
accurate  or  that  the  claim  has  been 
fraudulently  represented, 

(3)  If  the  presumptions  described  in 
§718.304,  718.305  or  718.306  are  appli¬ 
cable  it  shall  be  presumed,  that  the 
miner  is  or  was  suffering  from  pneu¬ 
moconiosis. 

(4)  A  determination  of  the  existence 
of  pneumoconiosis  may  also  be  made  if 
a  physician,  exercising  sound  medical 
judgment,  notwithstanding  a  negative 
X-ray,  finds  that  the  miner  suffers  or 
suffered  from  pneumoconiosis  as  de¬ 
fined  in  §718.201.  Any  such  finding 
shall  be  based  on  objective  medical 
evidence  such  as  blood-gas  studies, 
electrocardiograms,  pulmonary  func¬ 
tion  studies,  physical  performance 
tests,  physical  examination,  and  medi¬ 
cal  and  work  histories.  Such  a  finding 
shall  be  supported  by  a  reasoned  medi¬ 
cal  opinion. 

(b)  No  claim  for  benefits  shall  be 
denied  solely  on  the  basis  of  a  negative 
chest  X-ray, 

(c)  A  determination  of  the  existence 
of  pneumoconiosis  shall  not  be  made 
solely  on  the  basis  of  a  living  miner’s 
statements  or  testimony. 

§  718.203  Establishing  relationship  of 
pneumoconiosis  to  coal  mine  employ¬ 
ment. 

(a)  In  order  for  a  claimant  to  be 
found  eligible  for  benefits  under  the 


Act.  it  must  be  determined  that  the 
miner’s  pneumoconiosis  arose  at  least 
in  part  out  of  coal  mine  employment. 
The  provisions  in  this  section  set  forth 
the  criteria  to  be  applied  in  making 
such  a  determination, 

(b)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  w'as  em¬ 
ployed  for  ten  years  or  more  in  one  or 
more  coal  mines  there  shall  be  a  rebut¬ 
table  presumption  that  the  pneumo¬ 
coniosis  arose  out  of  such  employ¬ 
ment. 

(c)  If  a  miner  who  is  suffering  from 
pneumoconiosis  was  employed  less 
than  ten  years  in  the  nation’s  coal 
mines,  it  shall  be  determined  that 
such  pneumoconiosis  arose  out  of  that 
employment  only  if  competent  medi¬ 
cal  evidence  establishes  such  a  rela¬ 
tionship  or,  in  the  case  of  a  deceased 
miner,  if  the  claimant  by  affidavit,  tes¬ 
timony  or  otherwise  demonstrates  sub¬ 
stantial  dust  exposure  in  the  miner’s 
coal  mine  employment  and  no  other 
substantial  source  of  the  pneumocon¬ 
iosis  is  apparent. 

§718.204  Criteria  for  determining  total 
disability. 

(a)  Except  as  provided  in  §§718.205 
and  718,306  benefits  under  the  Act  are 
provided  for  or  on  behalf  of  miners 
who  are  totally  disabled  due  to  pneu¬ 
moconiosis  or  were  totally  disabled 
due  to  pneumoconiosis  at  the  time  of 
death.  The  criteria  in  this  section  shall 
be  applied  in  determining  whether  a 
miner  is  or  was  “totally  disabled”  for 
the  purposes  of  the  Act. 

(b)  Except  as  provided  in  §718.304,  a 
miner  shall  be  considered  totally  dis¬ 
abled  if  such  miner  is  or  was  unable  to 
engage  in  gainful  work  in  the  immedi¬ 
ate  area  of  his  or  her  residence  requir¬ 
ing  the  skills  and  abilities  comparable 
to  those  of  any  W'ork  in  a  mine  or 
mines  in  which  such  miner  previously 
engaged  with  some  regularity  and  over 
a  substantial  period  of  time  (that  is. 
“comparable  and  gainful  w’ork”). 

(c)  A  miner  shall  be  considered  to  be 
or  have  been  totally  disabled  if: 

(1)  Pulmonary  function  tests  show 
values  equal  to  or  less  than  the  values 
listed  in  Tables  B2  and  B3  (males)  or 
Tables  B1  and  B4  (females)  in  Appen¬ 
dix  B  to  this  part  for  an  individual  of 
the  miner’s  age  and  height  for  both 
the  FEV,.*  and  the  MVV  tests;  or 

(2)  The  results  of  the  miner's  arteri¬ 
al  blood-gas  test  produce  the  values 
specified  in  Appen^x  C  to  this  part;  or 

(3)  He  or  she  has  pneumoconiosis 
and.  in  the  absence  of  rebutting  evi¬ 
dence,  has  been  diagnosed  by  compe¬ 
tent  medical  authority  as  suffering 
from  cor  pulmonale  with  right-sided 
congestive  heart  failure;  or 

(4)  The  presumption  described  in 
§  718.304  is  applicable;  or 

(5)  Where  total  disability  cannot  be 
established  under  paragraphs  (c)  (1), 
(2).  (3),  or  (4)  of  this  section,  or  W'here 


pulmonary  function  tests  and/or 
blood-gas  studies  are  medically  con¬ 
traindicated.  total  disability  may  nev¬ 
ertheless  be  found  if  a  physician  exer¬ 
cising  reasoned  medical  judgment 
based  on  medically  accepted  clinical 
and  laboratory  diagmostic  techniques 
concludes  that  a  miner’s  respiratory  or 
pulmonary  condition  prevents  (or  pre¬ 
vented)  the  miner  from  engaging  in 
“comparable  and  gainful  work”  (see 
paragraph  (b)  of  this  section).  Howev¬ 
er.  in  the  case  of  a  miner’s  claim  a 
finding  of  total  disability  shall  not  be 
made  solely  on  the  basis  of  the  miner’s 
statements  or  testimony.  In  the  case 
of  a  claim  filed  by  the  survivor  of  a 
miner,  a  finding  of  total  disability  may 
be  made  on  the  basis  of  a  survivor’s  af¬ 
fidavit  or  testimony  if  appropriate. 
Statements  made  before  death  by  a 
deceased  miner  relating  to  his  or  her 
disability  shall  be  considered,  as  ap¬ 
propriate,  .  in  the  adjudication  of  a 
claim  filed  by  the  survivor  of  such 
miner. 

(d)  In  the  case  of  a  miner  who  is 
working  in  coal  mine  employment  or 
w'as  employed  in  a  coal  mine  at  the 
time  of  death,  the  following  shall 
apply: 

(DA  deceased  miner’s  employment 
in  a  mine  at  the  time  of  death  shall 
not  be  used  as  conclusive  evidence  that 
the  miner  w’as  not  totally  disabled.  In 
the  case  of  a  deceased  miner  W'ho  was 
employed  in  a  coal  mine  at  the  time  of 
death,  ail  relevant  evidence,  including 
the  circumstances  of  such  employment 
and  the  statements  of  the  miner’s 
spouse  shall  be  considered  in  deter¬ 
mining  whether  the  miner  was  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  death.  In  the  case  of  a  living 
miner,  if  there  are  changed  circum¬ 
stances  of  employment  indicative  of 
reduced  ability  to  perform  his  or  her 
coal  mine  work,  the  miner’s  employ¬ 
ment  in  a  mine  shall  not  be  used  as 
conclusive  evidence  that  the  miner  is 
not  totally  disabled. 

(2)  Notwithstanding  any  other  provi¬ 
sion  of  this  section,  and  except  as  pro¬ 
vided  in  §718.304,  no  miner  shall  be 
found  to  be  totally  disabled  if  the 
miner  is  found  to  be  doing  his  or  her 
customary  coal  mine  work  or  “compa¬ 
rable  and  gainful  work”  (see  para¬ 
graph  (b)  of  this  section)  and  there 
are  no  changed  circumstances  of  em¬ 
ployment  indicative  of  reduced  ability 
to  perform  coal  mine  work. 

(3)  No  miner  who  is  engaged  in  coal 
mine  employment  shall  (except  as  pro¬ 
vided  in  §718.1304)  be  entitled  to  any 
benefit  under  this  part  while  so  em¬ 
ployed,  Any  miner  who  has  been  de¬ 
termined  to  be  eligible  for  benefits 
shall  be  entitled  to  benefits  only  if  the 
miner’s  employment  terminates  within 
one  year  after  the  date  such  determi¬ 
nation  becomes  final. 
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718.205  Death  due  to  pneumoconiosis. 

(a)  Benefits  are  provided  to  eligible 
simivors  of  a  deceased  miner  whose 
death  was  due  to  pneumoconiosis. 

(b)  Death  will  be  considered  due  to 
pneumoconiosis  if  any  of  the  following 
criteria  is  met: 

(1)  Where  competent  medical  evi¬ 
dence  established  that  the  miner’s 
death  was  due  to  pneumoconiosis,  or 

(2)  Where  death  was  due  to  multiple 
causes  including  pneumoconiosis  and 
it  is  not  medically  feasible  to  distin¬ 
guish  which  disease  caused  death  or 
the  extent  to  which  pneumocoxiiosis 
contributed  to  the  cause  of  death,  or 

(3)  Where  either  of  the  presump¬ 
tions  found  §  §  718.303  or  718.305  is  ap¬ 
plicable  and  has  not  been  rebutted. 

(c)  For  the  purpose  of  this  section, 
death  shall  be  considered  to  be  due  to 
pneumoconiosis  where  the  cause  of 
death  is  significantly  related  to  or  ag¬ 
gravated  by  pneumoconiosis. 

§718.206  Effect  of  findings  by  persons  or 
agencies. 

(a)  The  fxmction  of  deciding  whether 
or  not  an  individual  is  or  was  totally 
(or  partially)  disabled  due  to  pneumo¬ 
coniosis  is  the  responsibility  of  the  ap¬ 
propriate  adjudication  officer.  A  state¬ 
ment  by  a  physician  that  a  miner  is.  or 
is  not,  "disabled”,  “permanently  dis¬ 
abled”,  “totally  disabled”,  “totally  and 
permanently  disabled”,  “unable  to 
work”,  or  a  statement  of  similar 
import,  being  a  conclusion  upon  the 
ulitimate  issue  to  be  decided  by  the  ad-' 
judication  officer,  shall  not  be  conclu¬ 
sive  of  whether  or  not  an  individual  is 
or  was  disabled. 

(b)  The  decision  of  any  organteation 
or  agency  that  an  individual  is.  or  is 
not,  disabled  for  purposes  of  any  con¬ 
tract,  schedule,  regulation,  or  law.  or 
that  such  iiKlividual’s  death  or  disabil¬ 
ity  is  or  is  not  due  to  a  particular 
cause,  shall  not  be  considered  by  the 
adjudication  officer. 

Subporl  D — Pretumpticnt  Applicable  to 
Eligibility  Datarminations 

§  718.301  Establishing  length  of  employ¬ 
ment  as  a  miner. 

(a)  The  presumptions  set  forth  in 
§§718.302,  718.303,  718.305  and  718.306 
apply  only  if  a  miner  has  been  em¬ 
ployed  in  one  or  more  coal  mines  for 
specified  periods.  The  claimant  shall 
have  the  burden  of  submitting  e\i- 
dence  to  establish  the  requisite  peri¬ 
ods  of  employment  necessary  to 
invoke  these  presumptions. 

(b)  For  the  purposes  of  the  presump¬ 
tions  described  in  this  subpart,  a  year 
of  employment  means  a  calendar  year 
during  which  the  miner  was  regularly 
employed  as  a  miner  (§  725.202(a)).  No 
miner  shall  be  determined  to  have 
been  regularly  employed  as  a  miner  in 
any  calendar  year  during  which  he  or 
she  was  employed  as  a  miner  for  fewer 


than  150  working  days  in  that  year.  A 
“working  day”  means  any  day  or  part 
of  a  day  for  which  a  miner  received 
income  for  work  in  or  around  a  coal 
mine.  If  a  miner  worked  in  or  around 
one  or  more  coal  mines  for  fewer  than 
150  dajrs  in  a  calendar  year  he  or  she 
shall  be  credited  with  a  fractional  year 
based  on  the  ratio  of  the  actual 
number  of  days  worked  to  150.  No  pe¬ 
riods  of  coal  mine  employment  occur¬ 
ring  outside  the  United  States  shall  be 
credited  toward  the  use  of  any  pre¬ 
sumption  contained  in  this  part. 

§718.302  Relation  of  pneumoconiosis  to 
coal  mine  employment. 

If  a  miner  who  is  suffering  or  suf¬ 
fered  from  pneumoconiosis  w’as  em¬ 
ployed  for  ten  years  or  more  in  one  or 
more  coal  mines,  there  shall  be  a  re¬ 
buttable  presumption  that  the  pneu¬ 
moconiosis  arose  out  of  such  employ¬ 
ment  (see  718.203). 

§  718.303  Death  from  a  respiratory  di.s- 
ease. 

(a)  If  a  deceased  miner  was  em¬ 
ployed  for  ten  or  more  years  in  one  or 
more  coal  mines  and  died  from  a  respi¬ 
ratory  disease,  there  shall  be  a  rebut¬ 
table  prestimption  that  his  or  her 
death  was  due  to  pneumoconiosis. 

(b)  Death  shall  be  found  due  to  a 
respiratory  disease  in  cases  where  the 
evidence  establishes  that  death  was 
due  to  multiple  (»uses,  including  a  res¬ 
piratory  disease,  and  it  is  not  medical¬ 
ly  feasible  to  distinguish  which  disease 
caused  death  or  the  extent  to  which 
the  respiratory  disease  contributed  to 
the  cause  of  death. 

(c)  Where  death  was  not  caused  or 
significantly  hastened  by  a  respiratory 
disease  arising  in  whole  or  in  part  out 
of  dust  exposure  in  the  miner’s  coal 
mine  employment  (e.g.,  lung  cancer  or 
a  bacteriological  or  viral  disease)  and 
there  is  no  evidence  indicative  of  the 
existence  of  pneumo(X)niosis,  the  pre¬ 
sumption  shall  be  considered  rebutted. 

§  718.304  Irrebuttable  presumption  of 
total  disability  due  to  pneumoconiosis. 

There  is  an  irrebuttable  presump¬ 
tion  that  a  miner  is  totally  disabled 
due  to  pneumoconiosis,  or  that  a 
miner  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death, 
if  such  miner  is  suffering  or  suffered 
from  a  chronic  dust  disease  of  the 
lung  which: 

(1)  When  diagnosed  by  chest  X-ray 
(see  §718.202  concerning  the  stan¬ 
dards  for  X-rays  and  the  effect  of  in¬ 
terpretations  of  X-rays  by  physicians) 
jnelds  one  or  more  large  opacities 
(greater  than  1  centimeter  in  diame¬ 
ter)  and  would  be  classified  in  Catego¬ 
ry  A,  B,  or  C  in: 

(i)  The  ILO-U/C  International  Clas¬ 
sification  of  Radiographs  of  the  Pneu¬ 
moconioses,  1971;  or 

(ii)  The  International  classification 
of  the  Radiographs  of  the  Pneumo¬ 


conioses  of  the  International  Labour 
Office.  Extended  Classification  (1968) 
(which  may  be  referred  to  as  the  "ILO 
Classification  (1968)”);  or 

(iii)  The  Classification  of  the  Pneu¬ 
moconioses  of  the  Union  Internation¬ 
ale  Contra  Cancer/Cincinnati  (1968) 
(which  may  be  referred  to  as  the 
"UICC/Cinncinatl  (1968)  Classifica¬ 
tion”);  or 

(2)  When  diagnosed  by  biopsy  or  au¬ 
topsy,  yields  massive  lesions  in  the 
lung.  The  report  of  biopsy  or  autopsy 
shall  be  accepted  as  evidence  of  the 
condition  described  in  this  section  if 
the  histological  findings  show  simple 
pneumoconiosis  and  progressive  mas¬ 
sive  fibrosis:  or 

(3)  When  diagnosed  by  means  other 
than  those  specified  in  paragraphs  (1) 
and  (2)  of  this  section,  would  be  a  con¬ 
dition  which  could  reasonably  be  ex¬ 
pected  to  yield  the  results  described  in 
paragraph  (1)  or  (2)  of  this  section 
had  diagnoses  been  made  as  therein 
described;  Provided,  however.  That 
any  diagnosis  made  under  this  para¬ 
graph  shall  accord  with  generally  ac¬ 
cepted  medical  procedures. 

§  718.305  Presumption  of  pneumoconiosis 

(a)  If  a  miner  was  employed  for  fif¬ 
teen  years  or  more  in  one  or  more  un¬ 
derground  coal  mines,  and  If  there  is  a 
chest  X-ray  submitted  in  connection 
with  such  miner’s  or  his  or  her  survi¬ 
vor’s  claim  and  it  is  interpreted  as  neg¬ 
ative  with  respect  to  the  requirements 
of  §718.304,  and  if  other  evidence 
demonstrates  the  existence  of  a  totally 
disabling  respiratory  or  pulmonary  im¬ 
pairment,  then  there  shall  be  a  rebut¬ 
table  presumption  that  such  miner  is 
totally  disabled  due  to  pneumoconio¬ 
sis,  that  such  miner’s  death  was  due  to 
pneumoconiosis,  or  that  at  the  time  of 
death  such  miner  was  totally  disabled 
by  pneumoconiosis.  In  the  case  of  a 
miner’s  claim,  a  spouse’s  affidavit  or 
testimony  may  not  be  used  by  itself  to 
establish  the  applicability  of  the  pre¬ 
sumption.  The  Secretary  shall  not 
apply  all  or  a  portion  of  the  require¬ 
ment  of  this  paragraph  that  the  miner 
work  in  an  undergroimd  mine  where  it 
is  determined  that  conditions  of  the 
miner’s  employment  in  a  coal  mine 
were  substantially  similar  to  condi¬ 
tions  in  an  underground  mine.  The 
Secretary  may  rebut  such  presump¬ 
tion  only  by  establishing  that  the 
miner  does  not,  or  did  not  have  pneu¬ 
moconiosis,  or  that  his  or  her  respira¬ 
tory  or  pulmonary  impairment  did  not 
arise  out  of,  or  in  connection  with,  em¬ 
ployment  in  a  coal  mine. 

(b)  In  the  case  of  a  deceased  miner 
where  there  is  no  medical  or  other  rel¬ 
evant  evidence,  affidavits  of  persons 
having  knowledge  of  the  miner’s  con¬ 
dition  may  be  sufficient  to  establish 
the  existence  of  a  totally  disabling  res¬ 
piratory  or  pulmonary  impairment  for 
purposes  of  this  section. 
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(c)  The  determination  of  the  exis¬ 
tence  of  a  totally  disabling  respiratory 
or  pulmonary  Impairment  for  pur¬ 
poses  of  applying  the  presumption  de¬ 
scribed  in  this  section  shall  be  made  in 
accordance  with  §  718.204. 

(d)  Where  the  cause  of  death  or 
total  disability  did  not  arise  in  whole 
or  in  part  out  of  dust  exposure  in  the 
miner’s  coal  mine  employment  (e.g., 
lung  cancer  or  bacteriological  or  viral 
infection)  and  there  is  no  other  evi¬ 
dence  indicative  of  the  existence  of 
pneumoconiosis,  the  presumption  will 
be  considered  rebutted  However,  in  no 
case  shall  the  presumption  be  consid¬ 
ered  rebutted  on  the  basis  of  evidence 
demonstrating  the  existence  of  a  total¬ 
ly  disabling  obstructive  respiratory  or 
pulmonary  disease  of  unknown  origin. 

§  718..306  Presumption  of  entitlement  ap¬ 
plicable  to  certain  death  claims. 

(a)  In  the  case  of  a  miner  who  dies 
on  or  before  March  1,  1978,  who  was 
employed  for  25  or  more  years  in  one 
or  more  coal  mines  prior  to  June  30. 
1971,  the  eligible  survivors  of  such 
miner  shall  be  entitled  to  the  payment 
of  benefits,  unless  it  is  established 
that  at  the  time  of  death  such  miner 
was  not  partially  or  totally  disabled 
due  to  pneumoconiosis.  Eligible  survi¬ 
vors  shall,  upon  request  by  the  Office, 
furnish  such  evidence  as  is  available 
with  respect  to  the  health  of  the 
miner  at  the  time  of  death,  and  the 
length  of  the  miner’s  coal  mine  em¬ 
ployment. 

(b)  For  the  purpose  of  this  section  a 
miner  will  be  considered  to  have  been 
“partially  disabled’’  if  he  or  she  had 
reduced  ability  to  engage  in  “compara¬ 
ble  and  gainful  work”  (see 
§  718.204(b)). 

(c)  In  order  to  rebut  this  presump¬ 
tion  the  evidence  must  demonstrate 
that  the  miner’s  ability  to  perform  his 
or  her  usual  and  customary  work  or 
"comparable  and  gainful  work’’  was 
not  reduced  at  the  time  of  his  or  her 
death  or  that  the  miner  did  not  have 
pneumoconiosis. 

(d)  The  following  evidence  alone 
^all  not  be  sufficient  to  rebut  the 
presumption; 

(1)  Evidence  that  a  deceased  miner 
was  employed  in  a  coal  mine  at  the 
time  of  death; 

(2)  Evidence  pertaining  to  a  deceased 
miner’s  level  of  earnings  prior  to 
death; 

(3)  A  chest  X-ray  interpreted  as  neg¬ 
ative  for  the  existence  of  pneumocon¬ 
iosis: 

(4)  A  death  certificate  which  makes 
no  mention  of  pneumoconiosis. 

§  718..307  Application  of  33  U.S.C.  920(a). 

(a)  Section  20(a)  of  the  Longshore¬ 
men’s  and  Harbor  Workers’  Compen¬ 
sation  Act.  33  U.S.C.  920(a),  provides 
that  in  any  claim  for  benefits  under 
the  Longshoremen’s  Act  it  shall  be 


presumed,  in  the  absence  of  substan¬ 
tial  evidence  to  the  contrary,  that  the 
claim  comes  within  the  provisions  of 
the  Act.  Section  422(a)  of  the  Act  in¬ 
corporates  such  provision  except  as 
the  Secretary  provides  by  regulation. 

(b)  Where  one  or  more  of  the  pre¬ 
sumptions  contained  §§718.302- 
718.306  of  this  part  is  applicable  to  a 
claim,  or  would  be  applicable  but  for 
the  absence  of  sufficient  coal  mine  em¬ 
ployment,  the  provisions  of  Section 
20(a)  of  the  Longshoremen’s  Act  shall 
not  apply  to  the  factual  matters  gov¬ 
erned  by  any  such  presumption. 

Subpart  E— MttcsHanaovi  Previsions 

§  718.401  Right  to  obtain  evidence. 

Each  miner  who  files  a  claim  for 
benefits  under  the  Act  shall  upon  re¬ 
quest  be  provided  an  opportuhity  to 
substantiate  his  or  her  claim  by  means 
of  a  complete  pulmonary  evaluation. 
Accordingly,  the  Office  shall  assist 
each  claimant  in  obtaining  the  evi¬ 
dence,  Including  medical  evidence,  nec¬ 
essary  for  a  complete  adjudication  of  a 
claim  considered  under  Parts  725  and 
727  of  this  subchapter.  In  the  case  of  a 
miner’s  claim,  initial  medical  tests  and 
examinations  shall  be  arranged  for  the 
miner  by  the  Office,  at  no  cost  to  the 
miner  (see  §§725.405  and  725.406  of 
this  subchapter).  If  a  conflict  in  medi¬ 
cal  evidence  is  determined  to  exist  by 
the  deputy  commissioner  or  If  a  miner 
is  dissatisfied  with  the  results  of  medi¬ 
cal  evidence  obtained  by  the  deputy 
commissioner,  additional  medical  evi¬ 
dence  may  be  obtained  by  the  miner 
or  the  deputy  commissioner,  as  pro¬ 
vided  in  §  725.407  of  this  subchapter. 

§718.102  Failure  to  obtain  required  medi¬ 
cal  evidence.  ‘ 

(a)  An  individual  shall  not  be  deter¬ 
mined  entitled  to  benefits  unless  he  or 
she  furnishes  such  medical  and  other 
evidence  as  is  reasonably  required  to 
establish  his  or  her  claim.  Religious  or 
personal  scruples  against  medical  ex¬ 
aminations,  tests,  or  treatment  shall 
not  excuse  an  individual  from  submit¬ 
ting  relevant  evidence  or  from  under¬ 
going  such  medical  examinations  or 
tests  as  the  Office  may  reasonably  re¬ 
quire. 

(b)  A  miner  who  unreasonably  re¬ 
fuses  to  submit  to  an  examination  or 
test  requested  by  the  deputy  commis¬ 
sioner  or  a  coal  mine  operator  which 
may  be  liable  for  the  payment  of  a 
claim,  shall  not  be  found  eligible  for 
benefits  under  either  Part  725  or  Part 
727  of  this  subchapter  (see  §§725.408 
and  725.414  of  this  subchapter). 

§718.403  Burden  of  proof. 

Except  as  provided  herein  by  pre¬ 
sumption  or  inference  the  burden  of 
proving  a  fact  alleged  in  connection 
with  any  provision  of  this  part,  shall 
rest  with  the  party  making  such  alle¬ 
gation. 


§  718.404  Cessation  of  disability. 

(a)  An  individual  who  has  been  de¬ 
termined  to  be  totally  disabled  due  to 
pneumoconiosis  shall  promptly  notify 
the  Office  and,  where  appropriate,  the 
responsible  coal  mine  operator,  if: 

( 1 )  His  or  her  respiratory  or  pulmon¬ 
ary  condition  improves,  or 

(2)  He  or  she  engages  in  any  coal 
mine  employment  or  “comparable  and 
gainful  work’’  (see  §  718.204(b)). 

(b)  An  individual  who  has  been  de¬ 
termined  to  be  totaliy  disabled  due  to 
pneumoconiosis  shall,  if  requested  to 
do  so  upon  reasonable  notice  (e.g., 
where  there  is  an  issue  pertaining  to 
the  validity  of  the  original  adjudica¬ 
tion  of  disability),  present  himself  or 
herself  for  and  submit  to  examina¬ 
tions  or  tests  as  provided  in  §718.101, 
and  shall  submit  medical  reports  and 
other  evidence  necessary  for  the  pur¬ 
poses  of  determining  whether  such  in¬ 
dividual  continues  to  be  under  a  dis¬ 
ability. 

(c)  Except  as  provided  in  §718.304, 
where  it  has  been  previously  deter¬ 
mined  that  a  miner  is  totally  disabled 
due  to  pneumoconiosis  (see  §718.204) 
such  disability  shall  be  found  to  have 
ceased  in  the  month  in  which  the  im¬ 
pairment,  as  established  by  medical  or 
other  relevant  evidence,  is  no  longer  of 
such  severity  as  to  prevent  such  miner 
from  engaging  in  “comparable  and 
gainful  work,’’  (see  §  718.204(b)). 

Appendix  A-Standards  for  Administra¬ 
tion  AND  Interpretation  of  Chest  Roent¬ 
genograms  (X-RAYS) 

The  following  standards  are  established  in 
accordance  with  Sections  402(fKlKD)  and 
413(b)  of  the  Act.  They  were  developed  in 
consultation  with  the  National  Institute  for 
Occupational  Safety  and  Health.  These 
standards  are  promulgated  for  the  guidance 
of  physicians  smd  medical  technicians  to 
insure  that  uniform  procedures  are  used  in 
administering  and  interpreting  X-rays  and 
that  the  best  available  medical  evidence  will 
be  submitted  in  support  of  a  claim  for  black 
lung  benefits.  Notwithstanding  the  provi¬ 
sions  of  §  718.102  of  this  part,  for  purposes 
of  adjudication  pf  a  claim,  it  shall  be  pre¬ 
sumed  in  the  absence  of  evidence  to  the  con¬ 
trary  that  these  standards  have  been  met.  If 
it  is  established  that  one  or  more  standards 
have  not  been  met,  the  claims  adjudicator 
may  consider  such  fact  in  determining  the 
evidentiary  weight  to  be  assigned  to  the 
physician's  report  of  an  X-ray. 

(1)  Every  chest  roentgenogram  shall  be  a 
single  posteroanterlor  projection  at  full  in¬ 
spiration  on  a  14  by  17  inch  film.  Additional 
chest  films  or  views  shall  be  obtained  if  they 
are  necessary  for  clarification  and  clas.sifica- 
tion.  The  film  and  cassette  shall  be  capable 
of  being  positioned  both  vertically  an  hori¬ 
zontally  so  that  the  chest  roentgenogram 
will  include  both  apices  and  costophrenic 
angles.  If  a  miner  is  too  large  to  permit  the 
above  requirements,  then  a  projection  with 
minimum  loss  of  costophrenic  angle  shall  be 
made. 

(2)  Miners  shall  be  disrobed  from  the 
waist  up  at  the  time  the  roentgenogram  is 
given.  The  facility  shall  provide  a  dressing 
area  and.  for  those  miners  who  wish  to  use 
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one.  the  facility  shall  provide  a  clean  gown. 
Facilities  shall  be  heated  to  a  comfortable 
temperature. 

(3)  Roentgenograms  shall  be  made  only 
with  a  diagnostic  X-ray  machine  having  a 
rotating  anode  tube  with  a  maximum  of  a  3 
mm  source  (focal  spot). 

(4)  Except  as  provided  in  paragraph  (5) 
roentgenograms  shall  be  made  with  units 
having  generators  which  comply  with  the 
following:  (a)  the  generators  of  existing 
roentgenographic  units  acquired  by  the  ex¬ 
amining  facility  prior  to  July  27,  1973,  shall 
have  a  mlnumum  rating  of  200  mA  at  100 
kVp;  (b>  generators  of  units  acquired  subse¬ 
quent  to  that  date  shall  have  a  minimum 
rating  of  300  mA  at  125  kVp. 

Note.  A  generator  with  a  rating  of  150 
kVp  is  recommended. 

(5)  Roentgenograms  made  with  battery- 
powered  mobile  or  portable  equipment  shall 
be  made  with  units  having  a  minimum 
rating  of  100  mA  at  110  kVp  at  500  Hz,  or 
200  mA  at  110  kVp  at  60  Hz. 

(6)  Capacitor  discharge,  and  field  emission 
units  may  be  used. 

(7)  Roentgenograms  shall  be  given  only 
with  equipment  having  a  beam-limiting 
device  which  does  not  cause  large  unex¬ 
posed  boundaries.  The  use  of  such  a  device 
shall  be  discernible  from  an  examination  of 
the  roentgenogram. 

(8)  To  insure  high  quality  chest  roent¬ 
genograms: 

(i)  The  maximum  exposure  time  shall  not 
exceed  of  a  second  except  that  with 
single  phase  imits  with  a  rating  less  than 
300  mA  at  125  kVp  and  subjects  with  chest 
over  28  cm  postero-anterior,  the  exposure 
may  be  increased  to  not  more  than  of  a 
second: 

(ii)  The  source  or  focal  spot  to  film  dis¬ 
tance  shall  be  at  least  6  feet; 

(iii)  Only  medium-speed  film  and  medium- 
speed  intensifying  screens  shall  be  used; 

(iv)  Film-screen  contact  shall  be  main¬ 
tained  and  verified  at  6  months  or  shorter 
intervals; 

(V)  Intensifying  screens  shall  be  Inspected 
at  least  once  a  month  and  cleaned  when 
necessary  by  the  method  recommended  by 
the  manufa^urer, 

(vi)  All  intensifying  screens  in  a  cassette 
shall  be  of  the  same  tsr|>e  and  made  by  the 
same  manufacturer, 

(vii)  When  using  over  90  kV,  a  suitable 
grid  or  other  means  of  reducing  scattered 
radiation  shall  be  used; 

(viii)  The  geometry  of  the  radiographic 
sjrstem  shall  insure  that  the  central  axis 
(ray)  of  the  primary  beam  is  perpendicular 
to  the  plane  of  the  film  surface  and  im¬ 
pinges  on  the  center  of  the  film. 

(9)  Radiographic  processing: 

(i)  Either  automatic  or  manual  film  pro¬ 
cessing  is  acceptable.  A  constant  time-tem- 
r>erature  technique  shall  be  meticulously 
employed  for  manual  processing. 

(ii)  If  mineral  or  other  impurities  in  the 
processing  water  introduce  difficulty  in  ob¬ 
taining  a  high-quality  roentgenogram,  a 
suitable  filter  or  purification  system  shall 
be  used. 

(10)  Before  the  miner  is  advised  that  the 
examination  is  concluded,  the  roentgeno¬ 
gram  shall  be  processed  and  inspected  and 
accepted  for  quality  by  the  physician,  or  if 
the  physician  is  not  available,  acceptance 
may  be  made  by  the  radiologic  technologist. 
In  a  case  of  a  substandard  roentgenogram, 
another  shall  be  immediately  made.  All  sub¬ 
standard  roentgenograms  shall  be  clearly 


marked  as  rejected  and  promptly  sent  to  the 
Department  of  Labor. 

(11)  An  electric  power  supply  shall  be  used 
which  complies  with  the  voltage,  current, 
and  regulation  specified  by  the  manufactur¬ 
er  of  the  machine. 

(12)  A  densitometric  test  object  may  be  re¬ 
quired  on  each  roentgenogram  for  an  objec¬ 
tive  evaluation  of  film  quality  at  the  discre¬ 
tion  of  the  Department  of  Labor. 

(13)  Each  roentgenogram  made  hereunder 
shall  be  permanently  and  legibly  marked 
with  the  name  and  address  of  the  facility  at 
which  it  is  made,  the  miner's  DOL  claim 
number,  the  date  of  the  roentgenogram, 
and  left  and  right  side  of  film.  No  other 
identifying  markings  shall  be  recorded  on 
the  roentgenogram. 

(14)  Miners  known  to  be  pregnant  shall 
not  be  examined  except  when  the  examina¬ 
tion  is  specifically  requested  in  writing  by 
the  pregnant  miner.  Miners  who  are  preg¬ 
nant  shall  be  provided  with  appropriate 
shielding,  according  to  21  CFR  1000. 

Appendix  B— Standards  for  Administra¬ 
tion  AND  Interpretation  of  Ventilatory 

Function  Tests 

The  following  standards  are  established  in 
accordance  with  Section  402(fKlKD)  of  the 
Act.  They  were  developed  in  consultation 
with  the  National  Institute  for  Occupation¬ 
al  Safety  and  Health  (NIOSH).  These  stan¬ 
dards  are  promugated  for  the  guidance  of 
physicians  and  medical  technicians  to  insure 
that  uniform  procedures  are  used  in  admin¬ 
istering  and  interpreting  ventilatory  func¬ 
tion  tests  and  that  the  best  available  medi¬ 
cal  evidence  will  be  submitted  in  support  of 
a  claim  for  black  lung  benefits.  Notwith¬ 
standing  the  provisions  of  §718.103  of  this 
part,  for  purposes  of  adjudication  of  a 
claim,  it  shall  be  presumed  in  the  absence  of 
evidence  to  the  contrary  that  these  stan¬ 
dards  have  been  met.  If  it  is  established 
that  one  or  more  standards  have  not  been 
met,  the  claims  adjudicator  may  consider 
such  fact  in  determining  the  evidentiary 
weight  to  be  given  to  the  results  of  the  ven¬ 
tilatory  function  test. 

(1)  Instniments  to  be  used  for  the  admin¬ 
istration  of  pulmonsu-y  function  tests  shall 
be  approved  by  NIOSH  and  shall  conform 
to  the  following  criteria: 

(i)  The  instrument  shall  be  acciunte 
within  ±50  ml  or  within  ±3  percent  of  read¬ 
ing  whichever  is  greater, 

(ii)  The  instrument  shall  be  capable  of 
measuring  vital  capacity  from  0  to  7  liters 
BTPS. 

(iii)  The  instrument  shall  have  a  low  iner¬ 
tia  and  offer  low  resistance  to  airflow  such 
that  the  resistance  to  airflow  at  12  liters  per 
second  must  be  less  than  1.5  cm  H,0/  liter/ 
sec. 

(iv)  The  xero  time  point  for  the  purpose 
of  timing  the  Fevi.«  shall  be  determined  by 
extnqiolating  the  steepest  portion  of  the 
volume-time  curve  back  to  the  maximal  in¬ 
spiration  volume  or  by  an  equivalent 
method. 

(V)  Instruments  incorporating  measure¬ 
ments  of  airflow  to  determine  volume  shall 
conform  to  the  same  volume  accuracy 
stated  in  subparagraph  (IKi)  of  this  Appen¬ 
dix  B  when  presented  with  flow  rates  from 
at  least  0  to  12  liters  per  second. 

(vl)  The  instrument  or  user  of  the  Instru¬ 
ment  must  have  a  means  of  correcting  vol¬ 
umes  to  body  temperature  saturated  with 
water  vapor  (BTPS)  under  conditions  of 
varying  ambient  spirometer  temperatures 
and  barometric  pressures. 


(vii)  The  instrument  used  shall  provide  a 
tracing  of  either  flow  versus  volume  or 
volume  versus  time  during  the  entire  forced 
expiration  and  volume  versus  time  during 
the  MW  maneuver.  A  tracing  is  necessary 
to  determine  whether  the  patient  has  per¬ 
formed  the  test  properly.  The  tracing  must 
be  of  sufficient  size  that  hand  measure¬ 
ments  may  be  made  within  the  requirement 
of  subparagraph  (IKi)  of  this  Appendix  B. 
If  a  paper  record  is  made  it  must  have  a 
paper  speed  of  at  least  2  cm/sec  and  a 
volume  sensitivity  of  at  least  10.0  mm  of 
chart  per  liter  of  volume. 

(viii)  The  instrument  shall  be  capable  of 
accumulating  volume  for  a  minimum  of  10 
seconds  and  shall  not  stop  accumulating 
volume  before  (1)  the  volume  change  for  a 
0.5  sec  interval  is  less  than  25  ml.  or  (2)  the 
flow  is  less  than  50  ml  per  second  for  a  0.5 
sec  interval. 

(ix)  The  forced  expiratory  volume  in  1  sec 
(FEVi.«)  measurements  shall  comply  with 
the  accuracy  requirements  stated  in  subpar¬ 
agraph  (IKi)  of  this  Appendix  B.  That  is, 
they  shall  be  accurately  measured  to  within 
±50  ml  or  within  ±3  percent  of  reading, 
whichever  is  greater. 

(X)  The  instrument  must  be  capable  of 
being  calibrated  in  the  field  with  respect  to 
the  FEVi«.  This  calibration  of  the  FEVi.* 
may  be  done  either  directly  or  indirectly 
through  volume  and  time  base  measure¬ 
ments.  The  volume  calibration  source  shall 
provide  a  volume  displacement  of  at  least  3 
liters  and  shall  be  accurate  to  within  ±30 
ml. 

(xi)  For  measuring  maximum  voluntary 
ventilation  (MW)  the  instrument  shall 
have  a  response  which  is  flat  within  ±10 
percent  up  to  4  Hz  at  flow  rates  up  to  12 
liters  per  second  over  the  volume  range.  The 
time  for  exhaled  volume  integration  or  re¬ 
cording  shall  be  no  less  than  12  sec.  and  no 
more  than  15  sec.  The  indicated  time  shall 
be  accurate  to  within  ±3  percent. 

A  recording  of  the  spirometer  tracing  is 
required,  and  the  volume  sensitivity  shall  be 
such  that  10  mm  or  more  deflection  eorre- 
sponds  to  1  liter  volume. 

(2)  The  administration  of  pulmonary 
function  tests  shall  conform  to  the  follow¬ 
ing  criteria: 

(i)  Tests  shall  not  be  performed  during  or 
soon  after  an  acute  respiratory  illness. 

(ii)  For  the  FEVi.*,  use  of  a  nose  clip  is  re¬ 
quired.  The  procedures  shall  be  explained  in 
simple  terms  to  the  patient  who  shall  be  in¬ 
structed  to  loosen  any  tight  clothing  and 
stand  in  front  of  the  apparatus.  The  subject 
may  sit,  or  stand,  but  care  should  be  taken 
on  repeat  testing  that  the  same  position  be 
used.  Particular  attention  shall  given  to 
insure  that  the  chin  is  slightly  elevated  with 
the  neck  slightly  extended.  The  patient 
shall  be  instructed  to  make  a  full  inspira¬ 
tion  from  a  normal  breathing  pattern  and 
then  blow  into  the  apparatus,  without  inter¬ 
ruption,  as  hard,  fast,  and  completely  as 
possible.  At  least  three  forced  expirations 
shall  be  carried  out.  During  the  maneuvers, 
the  patient  shall  be  observed  for  compliance 
with  instructions.  The  expirations  shall  be 
checked  visually  for  reproducibility  from 
the  flow-volume  or  volume-time  tracings. 
The  effort  shall  be  judged  unacceptable 
when  the  patient: 

(A)  Has  not  reached  full  Inspiration  pre¬ 
ceding  the  forced  expiration;  or 

(B)  Has  not  used  maximal  effort  during 
the  entire  forced  expiration;  or 

(C)  Has  not  continued  the  expiration  for 
at  least  5  sec.  or  until  an  obvious  plateau  in 
the  volume-.time  curve  has  occurred;  or 


FfDERAL  Ri«tSTER,  VOL  43,  NO.  80— TUESDAY,  AmU  25,  1978 


PROPOSED  RULES 


17729 


(D)  Has  coughed  or  closed  his  glottis;  or 

(E)  Has  an  obstructed  mouthpiece  or  a 
leak  around  the  mouthpiece  (obstruction 
due  to  tongue  being  placed  in  front  of 
mouthpiece,  false  teeth  falling  in  front  of 
mouthpiece,  etc.);  or 

(F)  Has  an  unsatisfactory  start  of  expira¬ 
tion,  one  characterized  by  excessive  hesita¬ 
tion  (or  false  starts),  and  therefore  not  al¬ 
lowing  back  extrapolation  of  time  0  (ex¬ 
trapolated  volume  on  the  volume-time  trac¬ 
ing  must  be  less  than  10  percent  of  the 
FVC);  or 

(G)  Has  an  excessive  variability  between 
the  three  acceptabie  curves.  The  variation 
between  the  two  largest  PEVi.»’s  of  the 
three  satisfactory  tracings  should  not 
exceed  10  percent  or  100  ml,  whichever  is 
greater. 

(lii)  For  the  MW,  the  subject  shall  be  in¬ 
structed  before  beginning  the  test  that  he 
will  be  asked  to  breathe  as  deeply  and  as 
rapidly  as  possible  for  approximately  15  sec¬ 
onds. 

The  test  shall  be  performed  with  the  sub¬ 
ject  in  the  standing  position,  if  possible. 
Care  shall  be  taken  on  repeat  testing  that 
the  same  position  be  used.  The  subject  shall 
breathe  normally  into  the  mouthpiece  of 
the  apparatus  for  10  to  15  seconds  to 
become  accustomed  to  the  system.  He  shall 
then  be  Instructed  to  breathe  as  deeply  and 
as  rapidly  as  possible,  and  he  shall  be  en¬ 
couraged  during  the  remainder  of  the  ma¬ 
neuver.  Subject  shall  continue  the  maneu¬ 
ver  for  15  .seconds.  At  least  5  minutes  of  rest 
shall  be  allowed  between  maneuvers.  At 
least  three  MW’s  shall  be  carried  out. 
During  the  maneuvers  the  patient  shall  be 


observed  for  compliance  with  Instructions. 
The  effort  shall  be  judged  unacceptable 
when  the  patient: 

(A)  Has  not  maintained  consistent  effort 
for  a  least  IS  seconds;  or 

(B)  Has  coughed  or  closed  his  glottis;  or 

(C)  Has  an  obstructed  mouthpiece  or  a 
leak  around  the  mouthpiece  (obstruction 
due  to  tongue  being  placed  in  front  of 
mouthpiece,  false  teeth  falling  in  front  of 
mouthpiece,  etc.);  or 

(D)  Has  an  excessive  variability  between 
three  acceptable  curves.  The  variation  be¬ 
tween  the  two  largest  MV IT’s  of  the  three 
satisfactory  tracings  shall  not  exceed  10  per¬ 
cent. 

(Iv)  The  instrument  shall  be  recalibrated 
each  day  before  use.  The  procedure  de¬ 
scribed  here  shall  be  performed  as  well  as 
any  other  procedures  suggested  by  the  man¬ 
ufacturer  of  the  spirometer  being  used. 
Using  a  volume  source  of  3  liters  accurate  to 
within  ±30  ml,  3  liters  of  air  is  introduced 
into  the  spirometer.  These  3  liters  shall  be 
introduced  in  a  period  of  approximately  Vi 
second  and  a  second  trial  done  with  a  time 
of  approximately  two  seconds.  The  volume 
measured  by  the  spirometer  shall  be  be¬ 
tween  2.90  and  3.10  liters  for  both  trials.  Ac¬ 
curacy  of  the  time  measurement  used  in  de¬ 
termining  the  FEVi.«  shall  be  checked  using 
the  manufacturer’s  stated  procedure  and 
shall  be  within  ±3  percent  of  actual. 

(v)(A)  The  first  step  in  evaluating  a  .spiro¬ 
gram  for  the  FEVr*  .shall  be  to  determine 
whether  or  not  the  patient  has  performed 
the  test  properly  or  as  described  in  (2)(ii) 
above.  From  the  three  satisfactory  tracings, 
the  forced  expiratory  volume  in  one  second 


(FEV,.»  shall  be  measured  and  recorded.  The 
largest  observed  FEV,^,  shall  be  used  in  the 
analysis,  corrected  to  BPTS. 

(B)  Only  MW  maneuvers  which  demon¬ 
strate  consistent  effort  for  at  least  12  sec¬ 
onds  shall  be  considered  acceptable.  The 
largest  accumulated  volume  for  a  12  second 
period  corrected  to  BPTS  and  multiplied  by 
five  is  to  be  reported  as  the  MW. 

TABLES  Bl,  B2,  B3,  AND  B4 

The  following  tables  Bl,  B2,  B3,  and  B4 
set  forth  the  values  to  be  applied  in  deter¬ 
mining  whether  total  disability  may  be  es¬ 
tablished  under  §718.204(0(1).  Table  Bl 
and  B2  set  forth  values  which  reflect  60  per¬ 
cent  of  predicted  normal  ventilatory  vol¬ 
umes  for  women  and  men  respectively  as  de¬ 
termined  by  a  measure  of  an  individual’s 
Forced  Expiratory  Volume  in  One  Second 
(FEVm),  in  liters,  adjusted  for  body  tem¬ 
perature  saturated  with  water  vapor 
(BTPS),  as  a  function  of  age  and  height. 
Tables  B3  and  B4  set  forth  values  for  men 
and  for  women  which  reflect  60  percent  of 
predicted  normal  Maximum  Voluntary  Ven¬ 
tilation  (MW),  also  know  equivalently  as 
Maximum  Breathing  Capacity,  (MBC),  in 
liters  per  minute,  adjusted  for  BTPS,  as  a 
function  of  age  and  height. 

In  order  to  establish  total  disability  in  ac¬ 
cordance  with  §  718.204(cKl).  both  the 
FEVi..  and  MW  must  be  decreased  to  the 
extent  indicated,  although  any  negative  de¬ 
viation  from  normal  may  be  indicative  of  a 
respiratory  or  pulmonary  impairment  which 
may  be  considered  in  light  of  all  other  evi¬ 
dence  in  the  adjudication  of  a  claim  for 
benefits  under  the  Act. 
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Appendix  C 

The  following  table  sets  forth  the  values 
to  be  applied  in  determining  whether  total 
disability  may  be  established  in  accordance 
with  §§718.204(cK2)  and  718.305  (a),  (c). 
The  values  contained  in  this  table  are  indic¬ 
ative  of  impairment  only.  They  do  not  es¬ 
tablish  a  degree  of  disability  except  as  pro¬ 
vided  in  §?  718.204(cK2)  and  718.305  (a),  (c) 
of  this  subchapter,  nor  do  they  establish 
standards  for  determining  normal  alveolar 
gas  exchange  values  for  any  particular  indi¬ 
vidual. 

A  miner  who  meets  the  following  medical 
specifications  shall  be  found  to  be  totally 
disabled,  in  the  absence  of  rebutting  evi¬ 
dence,  if  the  values  specified  in  one  of  the 
following  tables  are  met: 

(1)  For  arterial  blood-gas  studies  per¬ 
formed  at  test  sites  up  to  4,000  feet  above 
sea  level: 


Arterial  pCO,  (mm  Arterial  pO,  equal 

Hg>  to  or  than  (mm 


Hg) 

25  or  below . 75 

26  . 74 

32 . ZZZiZr. - -  68 

34  . . 66 

35  .  -  ' . - _ _  65 

37  . 63 

38  . 62 

39  . 61 

40-45 _ 80 

Above  45 _ (') 


'Any  value. 

For  arterial  blood-gas  studies  performed 
at  test  sites  between  4,000  and  6,000  feet 
above  sea  level, 

(i)  Any  pO, Value  which  is  equal  to  or 
below  60  mm  Hg,  or 

(ii)  Any  pCX),  value  which  is  equal  to  or 
above  42  mm  Hg. 

Signed  this  18th  day  of  April,  1978, 
at  Washington,  D.C. 

Ray  Marshall, 
Secretary  of  Labor. 

tFR  Doc.  78-11086  Filed  4-24  78;  8:45  ami 
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[20  CFR  Port  725] 

CLAIMS  FOR  BENEFITS  UNDER  PART  C  OF  TITLE 
IV  OF  THE  FEDERAL  MINE  SAFETY  AND 
HEALTH  ACT,  AS  AMENDED 

Federol  Mine  Sofety  ond  Health  Act  of  1977, 
at  omendad 

AGENCY:  Employment  Standards  Ad¬ 
ministration,  Labor. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  part  revises  the  reg¬ 
ulations  contained  in  Part  725  to  es¬ 
tablish  comprehensive  procedures  for 
the  handling  and  adjudication  of 
claims  for  black  lung  benefits  filed 
uith  the  Secretary  of  Labor  and  re¬ 


peals  the  provisions  of  Parts  715,  717, 
and  720  which  are  superseded  by  these 
revised  regulations. 

DATE3S:  Written  comments  on  this 
proposed  rulemaking  may  be  submit¬ 
ted  by  interested  persons  to  the 
person  specified  below  on  or  before 
May  25,  1978.  Such  written  comments 
will  be  available  for  inspection  during 
regular  business  hours  at  the  office  in¬ 
dicated  below: 

ADDRESS:  Comments  should  be  sent 
to  Mr.  Robert  B.  Dorsey  (see  For  Fur¬ 
ther  Information  Contact). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  B.  Dorsey,  Chief,  Branch  of 
Claims  Determination,  Division  of 
Coal  Mine  Workers’  Compensation, 
Office  of  Workers’  Compensation 
Programs,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  C  3526,  NDOL  Build¬ 
ing,  200  Constitution  Ave.,  N.W., 
Washington,  D.C.  20210. 

SUPPLEMENTARY  INFORMATION: 
The  Black  Lung  Benefits  Reform  Act 
of  1977  and  the  Black  Lung  Benefits 
Revenue  Act  of  1977,  enacted  March  1, 
1978,  significantly  amend  the  Black 
Lung  Benefits  Act  of  1972.  Among 
other  things,  the  1977  amendments  es¬ 
tablish  the  black  lung  disability  trust 
fund  for  the  payment  of  all  claims 
predicated  upon  coal  mine  employ¬ 
ment  which  terminated  prior  to  Janu¬ 
ary  1,  1970,  and  for  other  claims  for 
which  no  operator  liability  can  be  es¬ 
tablished.  'This  fund  is  financed  by  a 
tax  upon  coal  produced  by  individual 
coal  mine  operators.  - 
Other  provisions  of  the  act  as  now 
amended  substantially  amend  the 
standards  for  determining  eligibility 
for  benefits,  modify  the  evidentiary  re¬ 
quirements  necessary  to  establish  enti¬ 
tlement  to  benefits,  eliminate  certain 
restrictions  on  the  filing  of  claims,  es¬ 
tablish  penalties  to  be  imposed  if  a 
coal  mine  operator  fails  to  meet  its  ob¬ 
ligations.  and  make  technical,  correct¬ 
ing,  and  other  administrative,  and  pro¬ 
cedural.  and  substantive  changes 
which  make  it  necessary  to  repeal 
Parts  715,  717,  and  720  and  completely 
revise  Part  725  of  this  Subchapter. 

Prior  to  publication  of  this  docu¬ 
ment  officials  of  the  Employment 
Standards  Administration  met  with 
representatives  of  the  persons  affected 
by  the  recent  anvendments  to  the 
Black  Lung  Benefits  Act,  advised  the 
representatives  of  the  needs  for  revi¬ 
sions  in  the  regulations  to  implement 
these  amendments,  and  received  com¬ 
ments  and  suggestions  from  them. 
Some  suggestions  have  been  incorpo¬ 
rated  into  this  document.  In  order  to 
avoid  undue  delay  in  the  implementa¬ 
tion  of  the  provisions  of  the  Black 
Lung  Benefits  Reform  Act  of  1977,  ap¬ 
proved  March  1,  1978,  and  the  adjudi¬ 


cation  of  the  pending  and  newly  filed 
claims,  it  has  been  determined  that  it 
is  impracticable  and  unnecessary  to 
afford  interested  persons  more  than 
30  days  to  submit  written  comments 
on  this  proposal. 

DRAFTING  INFORMATION:  This 
document  was  prepared  under  the  di¬ 
rection  and  supervision  of  Donald  Elis- 
burg.  Assistant  Secretary  of  Labor  for 
Employment  Standards. 

The  principal  author  of  this  docu¬ 
ment  is  Mark  E.  Solomons,  Counsel 
for  Black  Lung,  Employee  Benefits  Di¬ 
vision,  Office  of  the  Solicitor,  U.S.  De¬ 
partment  of  Labor.  However,  person¬ 
nel  of  the  Division  of  Coal  Mine  Work¬ 
ers’  Compensation.  Office  of  Workers’ 
Compensation  Programs,  Employment 
Standards  Administration,  U.S.  De¬ 
partment  of  Labor  have  participated 
in  its  development. 

As  proposed,  20  CFR  Chapter  VI, 
Subchapter  B,  would  be  revised  as  fol¬ 
lows: 

1.  Parts  715,  717,  and  720  are  re¬ 
pealed. 

2.  Part  725  is  revised  to  read  as  fol¬ 
lows: 

PART  725— CLAIMS  FOR  BENEFITS  UNDER 
PART  C  OF  TITLE  IV  OF  THE  FEDERAL  MINE 
SAFETY  AND  HEALTH  ACT,  AS  AMENDED 

SubpoH  A — Gonarol 

Sec. 

725.1  Statutory  provisions. 

725.2  Purpose  and  applicability  of  this 
part. 

725.3  Contents  of  this  part. 

725  4  Applicability  of  other  parts  in  this 
title. 

725  101  Definitions  and  use  of  terms. 
725.102  Disclosure  of  program  information. 

Subparf  B — Pertont  Enti'tod  to  BenafMt,  Cenditioni 
end  Dwralien  of  EntHiement 

725.201  Who  is  entitled  to  benefits,  con- 
ton».s  of  this  subpart. 

725. 2C2  MLner  defined,  condition  of  entitle¬ 
ment,  miner. 

725  20.3  Duration  of  entitlement;  miner. 

725.204  Determination  of  relationship— 
sjjouse. 

725.205  Determination  of  dependency; 
spouse. 

725.206  Determination  of  relationship;  di¬ 
vorced  spou.se. 

725  207  Determination  of  dependency;  di¬ 
vorced  spouse. 

725  208  Determination  of  relationship; 
child. 

725.209  Determination  of  dependency; 
child. 

725.210  Duration  of  augmented  benefits. 

725.211  Time  of  determination  of  relation¬ 
ship  and  dependency  of  spouse  or  child 
for  purposes  of  augmentation  of  bene¬ 
fits. 

725.212  Conditions  of  entitlement:  surviv¬ 
ing  spouse  or  surviving  divorced  spouse. 

725.213  Duration  of  entitlement;  surviving 
spouse  or  surviving  divorced  spouse. 

725.214  Determination  of  relationship;  sur¬ 
viving  spouse. 

725.215  Determination  of  dependency;  sur¬ 
viving  spouse. 

725.216  Determination  of  relationship;  sur¬ 
viving  divorced  spouse. 
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725.217  Determination  of  dependency;  sur¬ 
viving  spouse. 

725.218  Conditions  of  entitlement:  child. 

725.219  Duration  of  entitlement:  child. 

725.220  Determination  of  relationship: 

child. 

725.221  Determination  of  dependency: 

child. 

725.222  Conditions  of  entitlement:  parent, 
brother,  or  sister. 

725.223  Duration  of  entitlement:  parent, 
brother,  or  sLster. 

725.224  Determination  of  relationship: 

parent,  brother,  or  sister. 

725.225  Determination  of  dependency: 

parent,  brother,  or  sister. 

725.226  "Good  cause”  for  delayed  filing  of 
proof  of  support. 

725.227  Time  of  determination  of  relation¬ 
ship  and  dependency  of  survivors. 

725.228  Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitlement 
to  benefits. 

725.229  Intestate  personal  property. 

725.230  Legal  impediment. 

725.231  Domicile. 

725.232  Member  of  the  same  household— 
"living  with,”  "living  in  the  .same  house¬ 
hold,”  and  "living  in  the  miner's  house¬ 
hold.”  defined. 

725.233  Support  and  contributions. 

Subport  C — Filing  of  Ooimt 

725.301  Who  may  file  a  claim. 

725.302  Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

725.303  Date  and  place  of  receipt  of  claims. 

725.304  Forms  and  initial  processing. 

725.305  When  a  written  statement  is  con¬ 
sidered  a  claim. 

725.306  Withdrawal  of  a  claim. 

725.307  Cancellation  of  a  request  for  with¬ 
drawal. 

725.308  Time  limits  for  filing  claims. 

725.309  Duplicate  claims. 

725.310  Modification  of  awards  and  den¬ 
ials. 

725.311  Communications  with  respect  to 
claims,  time  computations. 

Subpart  D — Adiudicotion  or  Qaimt;  Adjudication 
Officart 

725.350  Who  are  the  adjudication  officers. 

725.351  Powers  of  adjudication  officers. 

725.352  Disqualification  of  adjudication  of¬ 
ficer. 

725.360  Parties  to  proceedings. 

725.361  Party  amicus  curiae. 

725.362  Representation  of  parties. 

725.363  Qualification  of  representative. 

725.364  Authority  of  representative. 

725.365  Approval  of  representative's  fees: 
lien  against  benefits. 

725.366  Pees  for  representatives. 

725.367  Payment  of  a  claimant’s  attorney's 
fee  by  responsible  operator. 

725.401  General. 

725.402  Approved  State  workers’  compen¬ 
sation  law. 

725.403  Requirement  to  file  under  State 
workers’  compensation  law— section  415 
claims. 

725.404  Development  of  evidence— general. 

725.405  Development  of  medical  evidence; 
scheduling  of  medical  examinations  and 
tests. 

725.406  Medical  examinations  and  tests. 

725.407  Additional  medical  evidence. 

725.408  Refusal  to  submit  to  medical  ex¬ 
aminations  or  tests. 

725.409  Denial  of  a  claim  by  reason  of 
abandonment. 

725.410  Initial  findings  by  the  Deputy 
Commissioner. 


Sec, 

725.411  Adjudication  upon  initial  findings 
of  eligibility  and  no  operator  responsi¬ 
bility. 

725.412  Identification  and  notification  of 
responsible  operator. 

725.413  Operators  response  to  notification. 

725.414  Development  of  operator’s  evi¬ 
dence,  claimant’s  rebuttal  evidence. 

725.415  Action  by  the  Deputy  Commission¬ 
er  after  development  of  operator’s  evi¬ 
dence. 

725.416  Conferences. 

725.417  Action  at  the  conclusion  of  confer¬ 
ence. 

725  418  Proposed  decision  and  order. 

725.419  Response  to  proposed  decision  and 
order. 

725.420  Initial  determinations. 

725.421  Referral  of  claim  to  the  Office  of 
Administrative  Law  Judges. 

725.422  Legal  assistance. 

Subparf  E — Haaringt 

725.450  Right  to  a  hearing. 

725.451  •  Request  for  hearing. 

725.452  Type  of  hearing:  parties. 

725.453  Notice  of  hearing. 

725.453A  Time  and  place  of  hearing. 

725.454  Change  of  time  and  place  for  hear¬ 
ing;  transfer  of  cases. 

725.455  Hearing  procedures— generally. 

725.456  Introduction  of  evidence. 

725  457  Witnesses. 

725  458  Depositions;  interrogatories. 

725.459  Witness  fees. 

725.459A  Oral  argument  and  written  alle¬ 
gations. 

725.460  Consolidated  hearings. 

725.461  Waiver  of  right  to  appear. 

725.462  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing— effect. 

725.463  Issues  to  be  resolved  at  hearing; 
new  issues. 

725.464  Record  of  hearing. 

725.465  Dismissals  for  cause. 

725.466  Order  of  dismis.sal. 

725.475  Termination  of  hearings. 

725.476  Issuance  of  decision  and  order. 

725.477  Form  and  contents  of  decision  and 
order. 

725.478  Filing  and  service  of  decision  and 
order. 

725  479  Finality  of  decisions  and  orders. 

725.480  Modification  of  decisions  and 
orders. 

725.481  Right  to  appeal  to  the  Benefits 
Review  Board. 

725.482  Judicial  review. 

725.483  Costs  in  proceedings  brought  with¬ 
out  reasonable  grounds. 

Subparl  F — Ratpontibl#  Coal  Min#  Oparator* 

725.490  Statutory  provisions  and  scope. 

725.491  Operator  defined. 

725.492  Responsible  operator  defined. 

725.493  Criteria  for  identifying  a  responsi¬ 
ble  operator. 

725.494  Insurance  coverage. 

725.495  Penalty  for  failure  to  Insure. 

Subparl  G — Paymant  of  SanafiH 

725.501  Payment  provisions  generally. 

725.502  Manner  of  payment,  payment  peri¬ 
ods. 

725.503  Date  from  which  benefits  are  pay¬ 
able. 

725.503A  Payments  to  a  claimant  em¬ 
ployed  as  a  miner. 

725.504  Payees. 

725.505  Payment  on  behalf  of  another; 
"legal  guardian”  defined. 

725.506  Guardian  for  minor  or  incompe¬ 
tent. 


Sec 

725.510  Representative  payee. 

725.511  Use  and  benefit  defined. 

725.512  Support  of  legally  dependent 
spouse,  child,  or  parent. 

725.513  Accountability,  transfer, 

725.514  Certification  to  dependent  of  aug¬ 
mentation  portion  of  benefit. 

725.515  Assignment  and  exemption  from 
ciaims  of  creditors. 

725.520  Computation  of  benefits. 

725.521  Computation  of  payments— Lump 
sum  awards. 

725.522  Payments  prior  to  final  adjudica¬ 
tion. 

725.530  Operator  payments:  generally. 

725  531  Receipt  for  payment. 

725.532  Suspension  of  payments. 

725.533  Modification  of  benefit  amounts: 
general 

725.534  Reduction  of  State  benefits. 

725.535  Reduction:  receipt  of  State  or  Fed¬ 
eral  benefit. 

725. 536  Reductions:  excess  earnings. 

725.537  Reductions:  retroactive  effect  of  an 
additional  claim  for  benefits. 

725.538  Reductions:  effect  of  augmentation 
of  benefits  based  on  subsequent  qualifi¬ 
cation  of  individual. 

725.539  More  than  one  reduction  event. 

725.540  Overpayments. 

725.541  Notice  of  waiver  of  adjustment  or 
recovery  of  overpayment. 

725.542  When  waiver  of  adjustment  or  re¬ 
covery  may  be  applied. 

725.543  Standards  for  waiver  of  adjust¬ 
ment  or  recovery. 

725.541  Collection  and  compromise  of 
claims  for  overpayment. 

725.545  Underpayments. 

725.546  Relation  to  provisions  for  reduc¬ 
tions  or  increases. 

725.547  Applicability  of  overpajTnent  and 
underpayment  provisions  to  operator  or 
carrier. 

SubfMrt  H — Enforcamant  of  Liability,  raportt 

725  601  Enforcement  generally. 

725.602  Reimbursement  of  the  fund. 

725.603  Payments  by  the  fund  on  behalf  of 
an  operator,  liens. 

725.604  Enforcement  of  final  awards. 

725.605  Defaults. 

725.606  Security  for  the  payment  of  bene¬ 
fits. 

725.607  Payments  in  addition  to  compensa¬ 
tion. 

725.608  Interest. 

725.620  Failure  to  secure  benefits:  other 
penalties. 

725.621  Reports. 

Subpart  I — Modical  Banafits  and  Vocatianal 
Rahabititotion 

725.701  Availability  of  medical  benefits. 

725.702  Physician  defined. 

725.703  Notification  of  right  to  medical 
benefits,  authorization  of  treatment. 

725.704  Arrangements  for  medical  care  by 
responsible  operator. 

725.705  Authorization  to  provide  medical 
services. 

725.706  Reports  of  physicians  and  supervi¬ 
sion  of  medical  care. 

725.707  Disputes  concerning  medical  bene¬ 
fits. 

725.710  Objective  of  vocational  rehabilita¬ 
tion. 

725.711  Requests  for  and  referral  to  voca¬ 
tional  rehabilitation  assistance. 

Authority:  5  U.S.C.  301,  Reorganization 

Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 

et  seq..  902(f).  925,  932,  934,  936,  945;  33 

UJS.C.  901  et  seq. 
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Swbporl  A — General 

§  725.1  Statutory  provisions. 

(a)  General  Title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  as  amended  by  the  Black  Lung 
Benefits  Act  of  1972,  the  Mine  Safety 
and  Health  Act  of  1977,  the  Black 
Lung  Benefits  Reform  Act  of  1977  and 
the  Black  Lung  Benefits  Revenue  Act 
of  1977  provides  for  the  payment  of 
benefits  to  a  coal  miner  who  is  totally 
disabled  due  to  pneumoconiosis  (black 
lung  disease)  and  to  certain  survivors 
of  a  miner  who  was  totally  (or  in  ac¬ 
cordance  with  Section  411(c)  (5)  of  the 
Act,  partially)  disabled  due  to  pneu¬ 
moconiosis.  or  who  died  due  to  pneu¬ 
moconiosis. 

(b)  Part  B.  Part  B  of  Title  IV  of  the 
Act  provides  that  all  claims  filed  be¬ 
tween  December  30,  1969  and  June  30, 
1973  are  to  be  filed  with,  processed 
and  paid  by  the  Secretary  of  Health, 
Education,  and  Welfare  through  the 
Social  Security  Administration:  claims 
filed  by  the  survivor  of  a  miner  before 
January  1,  1974  or  within  6  months  of 
the  miner’s  death  if  death  occurred 
before  January  1,  1974,  and  claims 
filed  by  the  survivor  of  a  miner  who 
was  receiving  benefits  under  Part  B  of 
Title  IV  of  the  Act  at  the  time  of 
death,  if  filed  within  6  months  of  the 
miner's  death,  are  also  adjudicated 
and  paid  by  the  Social  Security  Ad¬ 
ministration. 

(c)  Section  415.  Claims  filed  by  a 
miner  between  July  1  and  December 
31,  1973  are  adjudicated  and  paid 
under  Section  415.  Section  415  pro¬ 
vides  that  a  claim  filed  between  the 
appropriate  dates  shall  be  filed  with 
and  adjudicated  by  the  Secretary  of 
Labor  under  certain  incorporated  pro¬ 
visions  of  the  Longshoremen’s  and 
Harbor  Workers’  Compensation  Act 
(33  U.S.C.  901  et  seq.).  A  claim  ap¬ 
proved  under  Section  415  is  paid  under 
Part  B  of  Title  IV  of  the  Act  for  peri¬ 
ods  of  eligibility  occurring  between 
July  1  and  December  31,  1973,  and  for 
periods  of  eligibility  thereafter,  is  paid 
by  a  coal  mine  operator  w’hich  is  deter¬ 
mined  liable  for  the  claim  or  the  Black 
Lung  disability  Trust  Fund  if  no  oper¬ 
ator  is  identified  or  if  the  miner’s  last 
coal  mine  employment  terminated 
prior  to  January  1,  1970.  An  operator 
which  may  be  found  liable  for  a  Sec¬ 
tion  415  claim  is  notified  of  the  claim 
and  allowed  to  participate  fully  in  the 
adjudication  of  such  claim.  A  claim 
filed  under  Section  415  is  for  all  pur¬ 
poses  considered  as  if  it  was  a  Part  C 
claim  (see  paragraph  (d)  of  this  sec¬ 
tion)  and  the  provisions  of  Part  C  of 
Title  rv  of  the  Act  are  fully  applicable 
to  a  Section  415  claim  except  as  is  oth¬ 
erwise  provided  in  Section  415. 

(d)  Part  C.  Claims  filed  by  a  miner 
or  survivor  on  or  after  January  1,  1974 
are  filed,  adjudicated,  and  paid  under 
♦he  provisions  of  Part  C  of  Title  IV  of 


the  Act.  Part  C  requires  that  a  claim 
filed  on  or  after  January  1,  1974  shall 
be  filed  under  an  applicable  approved 
State  workers’  compensation  law  or  if 
no  such  law  has  been  approved  by  the 
Secretary  of  Labor,  the  claim  may  be 
filed  with  the  Secretary  of  Labor 
under  Section  422  of  the  Act.  Claims 
filed  with  the  Secretary  of  Labor 
under  Part  C  are  pfocess^  and  adju¬ 
dicated  by  the  Secretary  and  paid  by  a 
coal  mine  operator.  If  the  miners  last 
coal  mine  employment  terminated 
before  January  1,  1970,  or,  if  no  re¬ 
sponsible  operator  can  be  identified 
benefits  are  paid  by  the  Black  Lung 
Disability  Trust  Fund.  Claims  adjudi¬ 
cated  under  Part  C  are  subject  to  cer¬ 
tain  incorporated  provisions  of  the 
Longshoremen’s  and  Harbor  Workers' 
Compensation  Act. 

(e)  Section  435.  Section  435  of  the 
Act  affords  each  person  who  has  filed 
a  claim  for  benefits  under  Part  B,  Sec¬ 
tion  415,  or  Part  C,  and  whose  claim 
has  been  denied  or  is  still  pending  as 
of  the  effective  date  of  the  Black  Lung 
Benefits  Reform  Act  of  1977  the  right 
to  have  his  or  her  claim  reviewed  on 
the  basis  of  the  1977  amendments  to 
the  Act,  and  under  certain  circum¬ 
stances  to  submit  new  evidence  in  sup¬ 
port  of  the  claim. 

(f)  Changes  made  by  the  Black  Lung 
Benefits  Reform  Act  of  1977.  In  addi¬ 
tion  to  those  changes  which  are  re¬ 
flected  in  paragraphs  (a)-(e)  of  this 
section  the  Black  Lung  Benefits 
Reform  Act  of  1977  contains  a  number 
of  significant  amendments  to  the  Act’s 
standards  for  determining  eligibility 
for  benefits.  Among  these  are  (1)  a 
provision  which  clarifies  the  definition 
of  “pneumoconiosis”  to  include  any 
“chronic  dust  disease  of  the  lung  or  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment”,  (2)  a  provi¬ 
sion  which  defmes  “miner”  to  include 
any  person  who  works  or  has  worked 
in  or  around  a  coal  mine  or  coal  prep¬ 
aration  facility  and  in  coal  mine  con¬ 
struction  or  coal  transportation  under 
certain  circumstances,  (3)  a  provision 
which  limits  the  denial  of  a  claim 
solely  on  the  basis  of  employment  in  a 
coal  mine,  (4)  a  provision  which  autho¬ 
rizes  the  Secretary  of  Labor  to  estab¬ 
lish  standards  and  develop  criteria  for 
determining  total  disability  or  death 
due  to  pneumoconiosis  with  respect  to 
a  Part  C  claim,  (5)  a  new  presumption 
which  requires  the  payment  of  bene¬ 
fits  to  the  survivors  of  a  miner  who 
was  employed  for  25  or  more  years  in 
the  mines  under  certain  conditions.  (6) 
provisions  relating  to  the  treatment  to 
be  accorded  affidavits  in  the  case  of  a 
deceased  miner,  certain  X-ray  inter¬ 
pretations,  and  certain  autopsy  re¬ 
ports  in  the  development  of  a  claim, 
and  (7)  other  clarifying,  procedural, 
and  technical  amendments. 

(g)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The 


Black  Lung  Benefits  Revenue  Act  of 
1977  establishes  the  Black  Lung  Dis¬ 
ability  Trust  Fund  which  is  financed 
by  a  specified  tax  imposed  upon  each 
ton  of  coal  (except  lignite)  sold  in  the 
United  States  after  March  31,  1978. 
The  Secretary  of  the  Treasury  is  the 
managing  Trustee  of  the  Fund  and 
benefits  are  paid  from  the  Fund  upon 
the  direction  of  the  Secretary  of 
Labor.  The  Fund  is  liable  for  the  pay¬ 
ment  of  all  claims  approved  under  Sec¬ 
tion  415,  Part  C  and  Section  435  of  the 
Act  for  all  periods  of  eligibility  occur¬ 
ring  on  or  after  January  1,  1974,  with 
respect  to  claims  where  the  miner’s 
last  coal  mine  employment  terminated 
before  January  1,  1970,  or  where  indi¬ 
vidual  liability  cannot  be  assessed 
against  a  coal  mine  operator  for  such 
reasons  as  bankruptcy  or  insolvency. 
Ihe  Fund  is  also  authorized  to  pay 
certain  claims  which  a  responsible  op¬ 
erator  has  refused  to  pay  within  a  rea¬ 
sonable  time,  and  seek  reimbursement 
from  such  operator.  The  purpose  of 
the  Fund  and  the  Black  Lung  Benefits 
Revenue  Act  of  1977  is  to  ensure  that 
coal  operators  or  the  coal  industry  will 
fully  bear  the  cost  of  black  lung  dis¬ 
ease  for  the  present  time  and  in  the 
future.  The  Black  Lung  Benefits  Rev¬ 
enue  Act  of  1977  also  contains  other 
provisions  relating  to  the  Fund  and 
authorizes  a  coal  mine  operator  to  es¬ 
tablish  its  own  trust  fund  for  the  pay¬ 
ment  of  certain  claims. 

(h)  Longshoremen’s  Act  provisions. 
The  adjudication  of  claims  filed  under 
Sections  415,  422,  suid  435  of  the  Act  is 
governed  by  various  procedural  and 
other  provisions  contained  in  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  (LHWCA)  as 
amended  from  time  to  time  which  are 
incorporated  within  the  Act  by  Sec¬ 
tions  415  and  422.  The  incorporated 
LHWCA  provisions  are  applicable 
under  the  Act  except  as  is  otherwise 
provided  by  the  Act  or  as  provided  by 
regulations  of  the  Secretary.  The 
LHWCA  is  designed  primarily  to  pro¬ 
vide  for  the  payment  of  workers’  com¬ 
pensation  benefits  to  persons  em¬ 
ployed  in  maritime  and  certain  other 
types  of  employment.  The  Black  Lung 
Act  provides  benefits  on  account  of  a 
latent  and  sometimes  progressive,  oc¬ 
cupationally  related  disease.  Although 
occupational  disease  benefits  are  also 
payable  under  the  LHWCA,  the  pri¬ 
mary  focus  of  the  procedures  set  forth 
in  that  Act  is  upon  a  time  definite  of 
traumatic  injury  or  death.  Because  of 
this  and  other  significant  differences 
between  a  black  lung  and  longshore 
claim,  it  is  determined,  in  accordance 
with  the  authority  set  forth  in  Section 
422  of  the  Act,  that  certain  of  the  in¬ 
corporated  procedures  prescribed  by 
the  LHWCA  must  be  altered  to  fit  the 
circumstances  ordinarily  confronted  in 
the  adjudication  of  a  black  lung  claim. 
The  changes  made  are  based  upon  the 
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Department’s  experience  in  processing 
black  lung  claims  gained  since  July  1, 
1973  and  all  such  changes  are  specified 
in  this  part  or  Part  727  of  this  sub¬ 
chapter.  No  other  departure  from  the 
incorporated  provisions  of  the 
LHWCA  is  intended. 

§  725.2  Purpose  and  applicability  of  this 
part. 

(a)  It  is  the  purpose  of  this  part  to 
set  forth  the  procedures  to  be  followed 
and  standards  to  be  applied  in  the 
filing,  processing,  adjudication  and 
payment  of  claims  filed  under  Part  C 
of  Title  IV  of  the  Act. 

(b)  This  part  is  applicable  to  all 
claims  filed  under  Part  C  of  Title  IV 
of  the  Act  on  or  after  the  effective 
date  of  this  part  and  shall  also  be  ap¬ 
plicable  to  claims  pending  on  the  ef¬ 
fective  date  of  this  part  CvS  provided  in 
Part  727  of  this  subchapter. 

(c)  This  part  is  applicable  to  claims 
considered  under  Section  435  of  the 
Act  and  Part  727  of  this  subchapter  as 
provided  in  part  727  of  this  sub¬ 
chapter. 

§  725.3  Contents  of  thi.s  part. 

(a)  This  Subpart  A  describes  the 
statutory  provisions  which  relate  to 
claims  considered  under  this  part,  the 
purpose  and  scope  of  this  part,  defini¬ 
tions  and  usages  of  terms  applicable  to 
this  part,  and  matters  relating  to  the 
availability  of  information  collected  by 
the  Department  of  Labor  in  connec¬ 
tion  with  the  processing  of  claims. 

(b)  Subpart  B  contains  criteria  for 
determining  who  may  be  found  enti¬ 
tled  to  benefits  under  this  part  and 
other  provisions  relating  to  the  condi¬ 
tions  and  duration  of  eligibility  of  a 
particular  individual. 

(c)  Subpart  C  describes  the  proce¬ 
dures  to  be  followed  and  action  to  be 
taken  in  connection  with  the  filing  of 
a  claim  under  this  part. 

(d)  Subpart  D  of  this  part  sets  forth 
the  duties  and  powers  of  the  persons 
designated  by  the  Secretary  of  Labor 
to  adjudicate  claims,  provisions  relat¬ 
ing  to  the  rights  of  parties  and  repre¬ 
sentatives  of  parties,  and  the  proce¬ 
dure  to  be  followed  in  the  Informal 
processing  and  adjudication  of  a  claim 
under  this  part. 

(e)  Subpart  E  describes  the  proce¬ 
dures  to  be  followed  if  a  hearing  is  re¬ 
quired  with  respect  to  a  claim. 

(f)  Subpart  P  contains  provisions 
governing  the  identification  of  a  coal 
mine  operator  which  may  be  liable  for 
the  payment  of  a  claim  under  this 
part. 

(g)  Subpart  G  contains  provisions 
governing  the  payment  of  benefits 
with  respect  to  an  approved  claim. 

(h)  Subpart  H  describes  the  statu¬ 
tory  mechanisms  provided  for  the  en¬ 
forcement  of  a  coal  mine  operator’s  li¬ 
ability,  sets  forth  the  penalties  which 
may  be  applied  in  the  case  of  a  de¬ 


faulting  coal  mine  operator,  and  de¬ 
scribes  the  obligation  of  coal  operators 
and  their  insurance  carriers  to  file  cer¬ 
tain  reports. 

(i)  Subpart  I  describes  the  right  of 
certain  beneficiaries  to  receive  medical 
treatment  benefits  and  vocational  re¬ 
habilitation  under  the  Act. 

§  725.4  Applicability  of  other  parts  in  this 
title. 

(a)  Part  71S.  Part  718  of  this  sub¬ 
chapter,  which  contains  the  criteria 
and  standards  to  be  applied  in  deter¬ 
mining  whether  a  miner  is  or  was  to¬ 
tally  disabled  due  to  pneumoconiosis 
or  whether  a  miner  died  due  to  pneu¬ 
moconiosis  shall  be  applicable  to  the 
determination  of  claims  under  this 
part.  Until  a  revised  Part  718  is  pro¬ 
mulgated  by  the  Secretary  in  accor¬ 
dance  with  Section  402(f)(1)  of  the 
Act,  the  criteria  contained  in  subpart 
C  of  Part  727  of  this  subchapter  shall 
be  applicable  in  determining  claims  for 
benefits  under  this  part,  and  such  cri¬ 
teria  shall  be  applicable  at  all  times 
wMth  respect  to  claims  filed  under  this 
Part  under  Section  11  of  the  Black 
Lung  Benefits  Reform  Act  of  1977. 

(b)  Parts  715,  717,  720.  Parts  715,  717 
and  720  of  this  subchapter,  which  es¬ 
tablished  the  procedures  for  the  filing, 
processing,  and  payment  of  claims 
filed  under  Section  415  of  the  Act  are 
repealed  and  pertinent  provisions  of 
these  parts  which  retain  significance 
are  incorporated  within  this  part  as 
appropriate. 

(c)  Part  726.  Part  726  of  this  sub¬ 
chapter,  which  sets  forth  the  obliga¬ 
tions  imposed  upon  a  joal  operator  to 
insure  or  self-insure  its  liability  for  the 
payment  of  benefits  to  certain  eligible 
claimants  is  applicable  to  this  part  as 
appropriate. 

(d)  Part  727.  Part  727  of  this  sub- 
chapter  which  governs  the  review',  ad¬ 
judication  and  payment  of  pending 
and  denied  claims  under  Section  435  of 
the  Act  is  applicable  to  this  part  as 
provided  in  such  Part  727.  The  criteria 
contained  in  subpart  C  of  Part  727  for 
determining  a  claimant’s  eligibility  for 
benefits  shall  be  applicable  under  this 
part  with  respect  to  all  claims  filed 
before  a  revised  Part  718  of  this  sub¬ 
chapter  is  promulgated  by  the  Secre¬ 
tary  in  accordance  with  Section  402(f) 
(1)  of  the  Act,  and  shall  also  be  appli¬ 
cable  to  all  claims  filed  under  this  part 
under  Section  11  of  the  Black  Lung 
Benefits  Reform  Act  of  1977. 

(e)  Part  410.  Part  410  of  this  title 
which  sets  forth  provisions  relating  to 
a  claim  for  black  lung  benefits  under 
Part  B  of  Title  IV  of  the  Act  is  inappli¬ 
cable  to  this  part  except  as  is  provided 
in  this  part,  or  in  Part  718  of  this  sub¬ 
chapter. 

§  725.101  DeHnitions  and  use  of  terms. 

(a)  Definitions.  For  purposes  of  this 
subchapter,  except  where  the  content 


clearly  indicates  otherwise,  the  follow¬ 
ing  definitions  apply: 

(1)  The  “Act”  means  the  Federal 
Coal  Mine  Health  and  Safety  Act, 
Pub.  L.  91-173,  83  Stat.  742,  30  U.S.C. 
801-960,  as  amended  by  the  Black 
Lung  Benefits  Act  of  1972,  the  Mine 
Safety  and  Health  Act  of  1977,  the 
Black  Lung  Benefits  Reform  Act  of 
1977,  and  the  Black  Lung  Benefits 
Revenue  Act  of  1977. 

(2)  The  “Longshoremen’s  Act”  or 
“LHWCA”  means  the  Longshoremen’s 
and  Harbor  Worker’s  Compensation 
Act  of  March  4,  1927,  c.  509,  44  Stat. 
1424,  33  U.S.C.  901-950,  as  amended 
from  time  to  time. 

(3)  The  “Social  Security  Act”  means 
the  Social  Security  Act,  Act  of  August 
14,  1935,  c.  531,  49  Stat.  620,  42  U.S.C. 
301-431,  as  amended  from  time  to 
time. 

(4)  A  “workers’  compensation  law” 
means  a  law  providing  for  payment  of 
benefits  to  employees,  and  their  de¬ 
pendents  and  survivors,  for  disability 
on  account  of  injury  including  occupa¬ 
tional  dLsease  or  death  suffered  in  con¬ 
nection  w'ith  their  employment. 

(5)  “State”  includes  any  State  of  the 
United  States,  the  District  of  Colum¬ 
bia,  the  Commonwealth  of  Phierto 
Rico,  the  Virgin  Islands.  American 
Samoa,  Guam,  the  Trust  Territory  of 
the  Pacific  Islands,  and  prior  to  Janu¬ 
ary  3,  1959,  and  August  21,  1959,  re¬ 
spectively,  the  territories  of  Alaska 
and  Hawaii. 

(6)  “Department”  means  the  United 
States  Department  of  Labor. 

(7)  “Secretary”  means  the  Secretary 
of  Labor,  United  States  Department  of 
Labor,  or  a  person  authorized  by  him 
or  her  to  perform  his  or  her  functions 
under  Title  IV  of  the  Act. 

(8)  “Office”  or  “OWCP”  means  the 
Office  of  Workers’  Compensation  Pro¬ 
grams,  United  States  Department  of 
Labor. 

(9)  “Director”  means  the  Director, 
OWCP,  or  his  or  her  designee. 

(10)  “Division”  or  “BCMWC”  means 
the  Division  of  Coal  Mine  Workers’ 
Compensation  in  the  OWCP,  United 
States  Department  of  Labor. 

(11)  “Deputy  Commissioner”  means 
a  person  appointed  as  provided  in  Sec¬ 
tions  39  and  40  of  the  LHWCA,  or  his 
or  her  designee,  who  is  authorized  to 
develop  and  adjudicate  claims  as  pro¬ 
vided  in  this  subchapter  (see 
§725.350). 

(12)  “Office  of  Administrative  Law 
Judges”  means  the  Office  of  Adminis¬ 
trative  Law  Judges,  United  States  De¬ 
partment  of  Labor. 

(13)  “Chief  Administrative  Law 
Judge”  means  the  Chief  Administra¬ 
tive  Law  Judge  of  the  Office  of  Ad¬ 
ministrative  Law  Judges,  United 
States  Department  of  Labor,  1111  20th 
Street  NW.,  Washington,  D.C.  20036. 

(14)  “Administrative  law  Judge” 
means  a  person  qualified  under  5 
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U.S.C.  3105,  to  conduct  hearings  and 
adjudicate  claims  for  benefits  filed 
pursuant  to  Section  415  and  Part  C  of 
the  Act.  Until  March  I,  1979,  it  shall 
also  mean  an  individual  appointed  to 
conduct  such  hearin^^s  and  adjudicate 
such  claims  under  Pub.  L.  94-504. 

(15)  “Benefits  Review  Board”  or 
"Board”  means  the  Benefits  Review 
Board,  United  States  Department  of 
Labor,  an  appellate  tribunal  appointed 
by  the  Secretary  of  Labor  pursuant  to 
the  provisions  of  Section  21(b)(1)  of 
the  LHWCA.  See  Parts  801,  802  of  this 
title. 

(16)  “Claim”  means  a  written  asser¬ 
tion  of  entitlement  to  benefits  under 
Section  415  or  Part  C  of  Title  IV  of 
the  Act.  submitted  in  a  form  and 
maimer  authoriaed  by  the  provision  of 
this  subchapter. 

(17)  “Claimant”  means  an  individual 
who  files  a  claim  for  benefits  under 
this  part. 

(18)  “Benefits”  means  all  money  or 
other  benefits  paid  or  payable  under 
Section  415  or  Part  C  of  Title  IV  of 
the  Act  on  account  of  disability  or 
death  due  to  pneumocx)nlosi8. 

(19)  "Beneficiary”  means  a  miner  or 
any  surviving  spouse,  divorced  spouse, 
child,  parent,  brother  or  sister,  who  is 
entitled  to  benefits  under  Section  415 
and  Part  C  of  Title  IV  of  the  Act. 

(20)  “Fhieumoconiosis"  means  a 
chronic  dust  disease  of  the  lung  and 
its  sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment  (see  Pai't  718  of 
this  subchapter). 

(21)  "Total  disability”  and  “partial 
disability”,  for  purposes  of  this  part, 
have  the  meaning  given  them  as  pro¬ 
vided  in  Part  718  of  this  subchapter. 

(22)  “The  Nation’s  coal  mines” 
means  all  coal  mines  located  in  any 
State. 

(23)  “Coal  mine”  means  an  area  of 
land  and  all  structures,  facilities,  ma¬ 
chinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations  and  other 
property,  real  or  personal,  placed 
upon,  under  or  above  the  surface  of 
such  land  by  any  i>erson,  used  in,  or  to 
be  used  in,  or  resulting  from,  the  work 
of  extracting  in  such  area  bituminous 
coal,  lignite  or  anthracite  from  its  nat¬ 
ural  deposits  in  the  earth  by  any 
mearts  or  method,  and  in  the  work  of 
preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation  fa¬ 
cilities. 

(24)  “Underground  coal  mine” 
means  a  coal  mine  in  which  the  earth 
and  other  materials  which  lie  above 
and  aroimd  the  natural  deposit  of  coal 
(i.e.,  overburden)  are  not  removed  in 
mining;  including  all  land,  structures, 
facilities,  machinery,  tools,  equipment, 
shafts,  slop>es,  tunnels,  excavations 
and  other  property,  real  or  personal, 
appurtenant  thereto. 

(25)  “Coal  preparation”  means  the 
breaking,  crushing,  sizing,  cleaning. 


washing,  drying,  mixing,  storing  and 
loading  of  bituminous  coal,  lignite  or 
anthracite,  and  such  other  work  of 
preparing  coal  as  is  usually  done  by 
the  operator  of  a  coal  mine. 

(26)  “Miner”  or  “coal  miner”  means 
any  individual  who  works  or  has 
worked  in  or  around  a  coal  mine  or 
coal  preparation  facility  in  the  extrac¬ 
tion  or  preparation  of  coal.  The  term 
also  includes  an  individual  who  works 
or  has  worked  in  coAl  mine  construc¬ 
tion  or  transportation  in  or  around  a 
coal  mine,  to  the  extent  such  individ¬ 
ual  was  exposed  to  coal  dust  as  a 
result  of  such  employment  (see 
§  725.202(a)). 

(27)  “Operator”  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls  or  supervises  a  coal  mine,  in¬ 
cluding  a  prior  or  successor  operator 
as  defined  in  Section  422  of  the  Act, 
and  certain  transportation  and  con¬ 
struction  employers  (see  subpart  P  of 
this  part). 

(28)  “Responsible  operator”  means 
an  operator  which  has  been  deter¬ 
mined  to  be  liable  for  the  payment  of 
benefits  to  a  claimant  for  periods  of 
eligibility  after  December  31,  1973, 
with  respect  to  a  claim  filed  under 
Section  415  or  Part  C  of  Title  IV  of 
the  Act  or  reviewed  under  Section  435 
of  the  Act. 

(29)  “Person”  means  an  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  or  parent  of  a  corpo¬ 
ration,  or  other  organization  or  busi¬ 
ness  entity. 

(30)  “Insurer”  or  “carrier”  means 
any  private  company,  corporation, 
mutual  association,  reciprocal  or  inter¬ 
insurance  exchange,  or  any  other 
person  or  fund,  including  any  state 
fund,  authorized  under  the  laws  of  a 
State  to  insure  employers’  liability 
under  w'orkers’  compensation  law's. 
The  term  also  includes  the  Secretary 
of  Labor  in  the  exercise  of  his  or  her 
authority  under  Section  433  of  the 
Act. 

(31)  “Black  Lung  Disability  Trust 
Fund”  or  the  “Fund”  means  the  Black 
Lmig  Disability  Trust  Fund  estab¬ 
lished  by  the  Black  Lung  Benefits 
Revenue  Act  of  1977  for  the  payment 
of  certain  claims  adjudicated  under 
this  part.  (See  Subpai  t  G  of  this  part). 

(b)  Statutory  terms.  The  definitions 
contained  in  this  section  shall  not  be 
construed  in  derogation  of  terms  of 
the  Act. 

(c)  Dependents  and  survivors.  De¬ 
pendents  and  survivors  are  those  per¬ 
sons  described  in  subpart  B  of  this 
part. 

§725.102  Disclosure  of  program  informa¬ 
tion 

(a)  All  reports,  records.'or  other  doc¬ 
uments  filed  with  the  OWCP  with  re¬ 
spect  to  claims  are  the  records  of  the 
OWCP.  The  Director  shall  be  the  offi¬ 
cial  custodian  of  those  records  main¬ 


tained  by  the  OWCP  at  its  national 
office. 

(b)  Any  party  may  be  permitted  to 
examine  the  record  of  the  case  In 
which  he  or  she  is  interested.  The  offi¬ 
cial  custodian  of  the  record  sought  to 
be  inspected  shall  permit  or  deny  in¬ 
spection  in  accordance  with  the  De¬ 
partment  of  Labor’s  regulations  per¬ 
taining  thereto  (see  29  CFR  Part  70). 
The  original  record  in  any  such  case 
shall  not  t»e  removed  from  the  Office 
of  the  custodian  for  such  inspection. 
The  custodian  may,  in  his  or  her  dis¬ 
cretion.  deny  Inspection  of  any  record 
or  part  thereof  which  is  of  a  character 
specified  in  5  U.S.C.  552(b)  if  in  his  or 
her  opinion  such  inspection  may  result 
in  damage,  harm,  or  harassment  to  the 
beneficiary  or  to  any  other  person. 
For  special  provisions  concerning  re¬ 
lease  of  information  regarding  injured 
employees  undergoing  vocational  re¬ 
habilitation.  see  §702.508,  of  this  title. 

(c)  Any  party  may  request  copies  of 
records  he  or  she  has  been  permitted 
to  inspect.  Such  requests  shall  be  ad¬ 
dressed  to  the  official  custodian  of  the 
records  sought  to  be  copied.  The  offi¬ 
cial  custodian  shall  provide  the  re¬ 
quested  copies  under  the  terms  and 
conditions  specified  in  the  Depart¬ 
ment  of  Ijabor’s  regulations  relating 
thereto  (see  29  CFR  Part  70). 

Subport  B — P*r»ons  Entitled  to  Benefits, 
Conditions  and  Duration  of  Entitlement 

§  725.201  Who  is  entitled  to  benefits,  con¬ 
tents  of  this  subpart. 

(a)  Section  415  and  Part  C  of  the  Act 
provide  for  the  payment  of  periodic 
benefits  in*  accordance  with  this  part 
to: 

(1)  A  miner  (.see  §  725.202)  who  is  de¬ 
termined  to  be  totally  disabled  due  to 
pneumoconiosis:  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  or,  where  neither 
exists,  the  child  of  a  deceased  miner, 
where  the  deceased  miner; 

(i)  Was  receiving  benefits  under  Sec¬ 
tion  415  or  Part  C  of  Title  IV  of  the 
Act;  or 

(ii)  Is  determined  to  have  been  total¬ 
ly  disabled  due  to  pneumoconiosis  at 
the  time  of  his  or  her  death,  or  to 
have  died  due  to  pneumoconiosis  (see 
Part  718  of  this  chapter). 

(3)  The  child  of  a  miner’s  surviving 
spouse  who  was  receiving  benefits 
under  Section  415  or  Part  C  of  Title 
IV  of  the  Act  at  the  time  of  such 
spouse’s  death,  or 

(4)  The  surviving  dependent  parents, 
where  there  is  no  surviving  spouse  or 
child  or  the  surviving  dependent 
brothers  or  sisters,  w'here  there  is  no 
surviving  spouse,  child  or  parent  of  a 
miner  who  was  receiving  benefits 
under  Section  415  or  Part  C  of  Title 
IV  of  the  Act  at  the  time  of  his  or  her 
death;  or  who  was  totally  or  partially 
disabled  due  to  pneumoconiosis  at  the 
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time  of  his  or  her  death;  or  whose 
death  was  due  to  pneumoconiosis. 

(b)  Section  411(c)(5)  of  the  Act  pro¬ 
vides  for  the  payment  of  benefits  to 
the  eligible  survivors  x)f  a  miner  em¬ 
ployed  for  25  or  more  years  in  the 
mines  prior  to  June  30,  1971  if  the 
claim  for  benefits  was  filed  before 
March  1,  1978,  unle.ss  it  is  established 
that  at  the  time  of  his  or  her  death, 
the  miner  was  not  totally  or  partially 
disabled  due  to  pneumoconiosis.  For 
the  purposes  of  this  part  the  term 
“total  disability”  shall  mean  partial 
disability  with  respect  to  a  claim  for 
which  eligibility  is  established  under 
Section  411(c)(5)  of  the  Act. 

(c)  The  provisions  contained  in  this 
subpart  describe  the  conditions  of  en¬ 
titlement  to  benefits  applicable  to  a 
miner  or  a  surviving  spouse,  child, 
parent,  brother  or  sister,  and  the 
events  which  establish  or  terminate 
entitlement  to  benefits. 

(d)  In  order  for  an  entitled  miner  or 
surviving  spouse  to  qualify  for  aug¬ 
mented  benefits  because  of  one  or 
more  dependents,  such  dependents 
must  meet  relationship  and  dependen¬ 
cy  requirements  with  respect  to  such 
beneficiary  prescribed  by  or  pursuant 
to  the  Act.  Such  requirements  are  also 
set  forth  in  this  subpart. 

Conditions  and  Duration  of 
Entitlement 

§  725.202  Miner  defined,  condition  of  enti¬ 
tlement:  miner. 

(a)  Miner  defined.  A  “miner”  for  the 
purposes  of  this  part  is  any  person 
who  w'orks  or  has  worked  in  or  around 
a  coal  mine  or  coal  preparation  facility 
in  the  extraction,  preparation,  or 
transportation  of  coal,  and  any  person 
who  works  or  has  worked  in  coal  mine 
construction  or  maintenance  in  or 
around  a  coal  mine  or  coal  preparation 
facility.  A  coal  mine  construction  or 
transportation  worker  shall  be  consid¬ 
ered  a  miner  to  the  extent  such  indi¬ 
vidual  is  or  was  exposed  to  coal  dust  as 
a  result  of  his  or  her  employment  in  or 
around  a  coal  mine  or  preparation  fa¬ 
cility.  In  the  case  of  an  individual  em¬ 
ployed  in  coal  transportation  or  coal 
mine  construction,  there  shall  be  a  re¬ 
buttable  presumption  that  such  indi¬ 
vidual  was  exposed  to  coal  dust  during 
all  periods  of  such  employment  occur¬ 
ring  in  or  around  a  coal  mine  or  coal 
preparation  facility  for  purposes  of  (1) 
determining  whether  such  individual 
is  or  was  a  miner,  (2)  establishing  the 
applicability  of  any  of  the  presump¬ 
tions  described  in  Section  411(c)  of  the 
Act  and  Part  718  of  this  subchapter; 
and  (3)  determining  the  identity  of  a 
coal  mine  operator  liable  for  the  pay¬ 
ment  of  benefits  in  accordance  with 
§  725.493,  The  presumption  may  be  re¬ 
butted  by  evidence  which  demon¬ 
strates  (1)  that  the  individual  was  not 
reeularly  exposed  to  coal  dust  during 
his  or  her  employment  in  or  around  a 


coal  mine  or  preparation  facility  or  (2) 
that  the  individual  was  not  regularly 
employed  in  or  around  a  coal  mine  or 
coal  preparation  facility.  An  individual 
employed  by  a  coal  mine  operator,  re¬ 
gardless  of  the  nature  of  such  individ¬ 
ual’s  employment,  shall  be  considered 
a  miner  unless  such  individual  was  not 
employed  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

A  person  who  is  or  was  a  self-em¬ 
ployed  miner  or  independent  contrac¬ 
tor,  and  who  otherwise  meets  tlie  re¬ 
quirements  of  this  paragraph,  shall  be 
considered  a  miner  for  the  purposes  of 
this  part  (see  §  725.494). 

(b)  Conditions  of  entitlement;  miner. 
An  individual  is  eligible  for  benefits 
under  this  subchapter  if  the  individ¬ 
ual: 

(1)  Is  a  miner  as  defined  in  this  sec¬ 
tion;  and 

(2)  Is  totally  disabled  due  to  pneumo¬ 
coniosis  (see  Part  718  of  this  sub¬ 
chapter)  (See  also  §  725.503A);  and 

(3)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  in  this 
part. 

§  725.203  Duration  of  entitlement;  miner. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  miner  for  each  month  begin¬ 
ning  with  the  first  month  in  which  all 
of  the  conditions  for  entitlement  pre¬ 
scribed  in  §  725.202  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  benefits  is  the 
month  before  the  month  during  which 
either  of  the  following  events  first 
occurs: 

(1)  The  miner  dies;  or 

(2)  tlie  miner’s  total  disability  ceases 
(See  §725.503A). 

Benefits  on  Account  of  Living 

Dependents  (Augmented  Benefits) 

§725.204  Determination  of  relationship- 
spouse. 

For  the  purpose  of  augmenting 
benefits,  and  individual  will  be  consid¬ 
ered  to  be  the  spouse  of  a  miner  if: 

(a)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find  that 
such  individual  and  the  miner  validity 
married;  or 

(b)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find, 
under  the  law  they  would  apply  in  de¬ 
termining  the  devolution  of  the 
miner’s  intestate  personal  property, 
that  the  individual  is  the  miner’s 
spouse;  or 

(c)  Under  State  law,  such  individual 
would  have  the  right  of  a  spouse  to 
share  in  the  miner’s  intestate  personal 
property;  or 

(d) (1)  Such  individual  went  through 
a  marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage  be¬ 
tween  them  and  which,  but  for  a  legal 
impediment,  would  have  been  a  valid 
marriage,  unless  the  individual  en¬ 
tered  into  the  purported  marriage 
with  knowledge  that  it  was  not  a  valid 
marriage,  or  if  such  individual  and  the 


miner  were  not  living  in  the  same 
household  in  the  month  in  which  a  re¬ 
quest  is  filed  that  the  miner’s  benefits 
be  augmented  because  such  individual 
qualifies  as  the  miner’s  spouse.  The 
provisions  of  this  paragraph  shall  not 
apply,  however,  if  the  miner’s  benefits 
are  to  have  been  augmented  under 
725.520(c)  because  another  person 
qualifies  or  has  qualified  as  the 
miner’s  spouse  and  such  other  person 
is,  or  is  considered  to  be,  the  spouse  of 
such  miner  under  paragraph  (a),  (b), 
or  (c)  of  this  section  at  the  time  such 
request  is  filed. 

(2)  The  qualification  of  an  individual 
for  augmentation  purposes  under  this 
paragraph  shall  end  with  the  month 
before  the  month  in  which: 

(i)  the  Office  determines  that  the 
benefits  of  the  miner  should  be  aug- 
mjented  on  account  of  another  person, 
if  such  other  person  is  (or  is  consid¬ 
ered  to  be)  the  spouse  of  the  miner 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  or 

(ii)  if  the  individual  who  previously 
qualified  as  a  spouse  for  purposes  of 
§  725.520(c),  entered  into  a  valid  mar¬ 
riage  without  regard  to  this  para¬ 
graph,  with  a  person  other  than  the 
miner. 

§725.205  Determination  of  dependency: 
spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individi»p,l  who  is  the 
miner’s  spouse  (see  §  725.204)  will  be 
determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  a  member  of 
the  same  household  as  the  miner  (see 
§725.232);  or 

(b)  The  individual  is  receiving  regu¬ 
lar  contribution  from  the  miner  for 
support  (see  §725  233(c)); 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  such  individual's 
support  (see  725  233(c)); 

(d)  The  individual  is  the  natural 
parent  of  the  son  or  daughter  of  the 
miner;  or 

(e)  The  individual  was  married  to 
the  miner  (see  §725.204)  for  a  period 
of  not  less  than  1  year. 

§  723.20C  Determination  of  relationship; 
divorced  spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individual  will  be  consid¬ 
ered  to  be  the  divorced  spouse  of  a 
miner  if  the  individual’s  marriage  to 
the  miner  has  been  terminated  by  a 
final  divorce  on  or  after  the  10th  anni¬ 
versary  of  the  marriage  (20th,  if  the 
claim  was  filed  before  the  effective 
date  of  this  part)  unless,  if  such  indi¬ 
vidual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  the  miner  in 
each  calendar  year  of  the  period  be¬ 
ginning  10  years  (20  years,  if  the  claim 
was  filed  before  the  effective  date  of 
this  part)  immediately  before  the  date 
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on  which  any  divorce  became  final  and 
ending  with  the  year  in  which  that  di¬ 
vorce  became  final. 

§  725.207  Determination  of  dependency; 
divorced  spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individual  who  is  the 
miner’s  divorced  spouse  (§*725.206)  will 
be  determined  to  be  dependent  upon 
the  miner  if: 

(a)  The  individual  is  receiving  at 
least  one-half  of  his  or  her  support 
from  the  miner  (see  §  725.233(g));  or 

(b)  The  individual  is  receiving  sub¬ 
stantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 
§  725.233(c).  (f ));  or 

(c)  A  court  order  requires  the  miner 
to  furnish  substantial  contributions  to 
the  individual’s  support  (see 
§  725.233(c)). 

§  725.208  Determination  of  relationship; 
child. 

As  used  in  this  section,  the  term 
“beneficiary”  means  only  a  surviving 
spouse  entitled  to  benefits  at  the  time 
of  death  (see  §  725.212),  or  a  miner.  An 
individual  will  be  considered  to  be  the 
child  of  a  beneficiary  if: 

(a)  The  courts  of  the  State  in  W'hich 
the  beneficiary  is  domiciled  (see 
§725.231)  would  find,  imder  the  law 
they  would  apply  that  the  individual 
is  the  beneficiary’s  child;  or 

(b)  The  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  The  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  the  individual’s  parent  or 
adopting  parent  to  such  beneficiary; 
or 

(d)  The  individual  does  not  bear  the 
relationship  of  child  to  such  beneficia¬ 
ry  under  paragraph  (a),  (b),  or  (c)  of 
this  section,  but  would,  under  State 
law.  have  the  same  right  as  a  child  to 
share  in  the  beneficiary’s  intestate 
personal  property;  or 

(e)  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b),  or  (c) 
of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary 
under  paragraph  (d)  of  this  section, 
the  individual  shall  nevertheless  be 
considered  to  be  the  child  of  the  bene¬ 
ficiary  if  the  beneficiary  and  the 
mother  or  the  father,  as  the  case  may 
be,  of  the  individual  went  through  a 
marriage  ceremony  resulting  in  a  pur¬ 
ported  marriage  between  them  which 
but  for  a  legal  impediment  (see 
§725.230)  would  have  been  a  valid 
marriage. 

(f)  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b),  or  (c) 
of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary 
under  paragraph  (d)  or  (e)  of  this  sec¬ 
tion,  such  individual  shall  nevertheless 
be  considered  to  be  the  child  of  the 
beneficiary  if: 


(1)  The  beneficiary,  prior  to  his  or 
her  entitlement  to  benefits  has  ac¬ 
knowledged  in  writing  that  the  indi¬ 
vidual  is  his  or  her  son  or  daughter,  or 
has  been  decreed  by  a  court  to  be  the 
father  of  the  individual,  or  has  been 
ordered  by  a  court  to  contribute  to  the 
support  of  the  individual  (see 
§  725.233(c))  because  the  individual  is 
his  or  her  son  cr  daughter;  or 

(2)  Such  beneficiary  is  shown  by  sat¬ 
isfactory  evidence  to  be  the  father  of 
the  individual  and  was  living  with  or 
contributing  to  the  support  of  the  in¬ 
dividual  at  the  time  the  beneficiary 
became  entitled  to  benefits. 

§  725.209  Determination  of  dependency; 
child. 

(a)  For  purposes  of  augmenting  the 
benefits  of  a  miner  or  surviving 
spouse,  the  term  “beneficiary”  as  used 
in  this  section  means  only  a  miner  or 
surviving  spouse  entitled  to  benefits 
(see  §725.202  and  §725.212).  An  indi¬ 
vidual  who  is  the  beneficiary’s  child 
(§  725.208)  will,  be  determined  to  be,  or 
to  have  been  dependent  on  the  benefi¬ 
ciary,  if  the  child: 

(1)  Is  unmarried;  and 

(2) (i)  Is  under  18  years  of  age;  or 

(ii)  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  Section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423(d);  or 

(iii)  Is  18  years  of  age  or  older  and  is 
a  student. 

(b) (1)  The  term  “  student”  means  a 
“full-time  student”  as  defined  in  Sec¬ 
tion  202(d)(7)  of  the  Social  Security 
Act,  42  U.S.C.  402(d)(7)  (see 
§  404.320(c)  of  this  title),  or  an  individ¬ 
ual  under  23  years  of  age  who  has  not 
completed  4  years  of  education  beyond 
the  high  school  level  and  who  is  regu¬ 
larly  pursuing  a  full-time  course  of 
study  or  training  at  an  institution 
which  is: 

(1)  A  school,  college,  or  university  op¬ 
erated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  political  subdivision 
thereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State 
or  by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school  accre¬ 
dited  or  licensed  by  the  Federal  or  a 
State  government  or  any  political  sub¬ 
division  thereof,  providing  courses  of 
not  less  than  3  months’  duration  that 
prepare  the  student  for  a  livelihood  in 
a  trade,  industry,  vocation,  or  profes¬ 
sion. 

(2)  A  student  will  be  considered  to  be 
“pursuing  a  full-time  course  of  study 
or  training  at  an  institution”  if  the 


student  is  enrolled  in  a  noncorrespon¬ 
dence  course  of  at  least  13  weeks  dura¬ 
tion  and  is  carrying  a  subject  load 
which  is  considered  full-time  for  day 
students  under  the  institution’s  stan¬ 
dards  and  practices. 

A  student  beginning  or  ending  a  full¬ 
time  course  of  study  or  training  in 
part  of  any  month  will  be  considered 
to  be  pursuing  such  course  for  the 
entire  month. 

(3)  A  child  is  considered  not  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between 
school  years,  if  the  interim  does  not 
exceed  4  months  and  the  child  shows 
to  the  satisfaction  of  the  Office  that 
he  or  she  has  a  bona  fide  intention  of 
continuing  to  pursue  a  full-time  course 
of  study  or  training:  or 

(ii)  During  periods  of  reasonable  du¬ 
ration  in  which,  in  the  judgment  of 
the  Office,  the  child  is  prevented  by 
factors  beyond  the  child’s  control 
from  pursuing  his  or  her  education. 

(4)  A  student  whose  23d  birthday 
occurs  during  a  semester  or  other  en¬ 
rollment  period  in  which  such  student 
is  pursuing  a  full-time  course  of  study 
or  training  shall  continue  to  be  consid¬ 
ered  a  student  until  the  end  of  such 
period,  unless  eligibility  is  otherwise 
terminated, 

§725.210  Duration  of  augmented  benefits. 

Augmented  benefits  payable  on 
behalf  of  a  spouse  or  divorced  spouse, 
or  a  child,  shall  begin  with  the  first 
month  in  which  the  dependent  satis¬ 
fies  the  conditions  of  relationship  and 
dependency  set  forth  in  this  subpart. 
Augmentation  of  benefits  on  account 
of  a  dependent  continues  through  the 
month  before  the  month  in  which  the 
dependent  ceases  to  satisfy  these  con¬ 
ditions  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because 
such  child  is  a  student.  In  the  latter 
case,  benefits  continue  to  be  augment¬ 
ed  through  the  month  before  the  first 
month  during  no  part  of  which  such 
child  qualifies  as  a  student. 

§725.211  Time  of  determination  of  rela¬ 
tionship  and  dependency  of  spouse  or 
child  for  purposes  of  augmentation  of 
benefits. 

With  respect  to  the  spouse  or  child 
of  a  miner  entitled  to  benefits,  and 
with  respect  to  the  child  of  a  surviving 
spouse  entitled  to  benefits,  the  deter¬ 
mination  as  to  whether  an  individual 
purporting  to  be  a  spouse  or  child  is 
related  to  or  dependent  upon  such 
miner  or  surviving  spouse  shall  be 
based  on  the  facts  and  circumstances 
present  in  each  case. 

Survivors’  Entitlement 

§725.212  Conditions  of  entitlement;  sur¬ 
viving  spouse  or  surviving  divorced 
spouse. 

An  individual  who  is  the  surviving 
spouse  or  surviving  divorced  spouse  of 
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a  miner  is  eligible  for  benefits  if  such 
individual: 

( 1 )  Is  not  married; 

(2)  Was  dependent  on  the  miner  at 
the  pertinent  time,  and 

(3)  The  deceased  miner  either 

(i)  Was  receiving  benefits  under  Sec¬ 
tion  415  or  Part  C  of  Title  IV  of  the 
Act  at  the  time  of  death;  or 

(ii)  Is  determined  to  have  been  total¬ 
ly  disabled  due  to  pneumoconiosis  at 
the  time  of  death,  or  that  his  or  her 
death  was  due  to  pneumoconiosis  (see 
Part  718  of  this  chapter). 

§725.213  Duration  of  entitlement;  sui^iv- 
ing  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  surviving  spouse,  or  as  a  sur¬ 
viving  divorced  spouse,  for  each  month 
beginning  with  the  first  month  in 
which  all  of  the  conditions  of  entitle¬ 
ment  prescribed  in  §725.212  are  satis¬ 
fied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits 
is  the  month  before  the  month  in 
which  either  of  the  following  events 
first  occurs; 

(1)  The  surviving  spouse  or  surviving 
divorced  spouse  marries;  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  dies;  or 

(3)  Where  the  individual  qualifies  as 
the  surviving  spouse  of  a  miner  under 
§  725.212(d).  such  individual  ceases  to 
qualify  as  provided  in  that  paragraph. 

§725.214  Determination  of  relationship; 
surviving  spouse 

An  individual  shall  be  considered  to 
be  the  surviving  spouse  of  a  miner  if: 

(a)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  his  or  her  death  would 
find  that  the  individual  and  the  miner 
were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  the  miner’s  death  would 
find  that  the  individual  was  the 
miner’s  surviving  spouse;  or 

(c)  Under  State  law,  such  individual 
would  have  the  right  of  the  spouse  to 
share  in  the  miner’s  interstate  person¬ 
al  property;  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  be¬ 
tween  them  and  which  but  for  a  legal 
impediment  (see  §  725.330)  would  have 
been  a  valid  marriage,  unless  such  in¬ 
dividual  entered  into  the  purported 
marriage  with  knowledge  that  it  was 
not  a  valid  marriage,  or  if  such  individ¬ 
ual  and  the  miner  were  not  living  in 
the  same  household  at  the  time  of  the 
miner’s  death.  The  provisions  of  this 
paragraph  shall  not  apply  if  another 
I>erson  is  or  has  been  entitled  to  bene¬ 
fits  as  the  surviving  spouse  of  the 
miner  and  such  other  person  is.  or  is 
considered  to  be,  the  surviving  spouse 


of  such  miner  under  paragraph  (a), 
(b),  or  (c)  of  this  section  at  the  time 
such  individual  files  a  claim  for  bene¬ 
fits. 

§725.215  Determination  of  dependency; 

8ur\'iving  spouse. 

An  individual  who  is  the  miner’s  sur¬ 
viving  spouse  (see  §725.214)  shall  be 
determined  to  have  been  dependent  on 
the  miner  if,  at  the  tinje  of  the  miner’s 
death; 

(a)  The  individual  was  living  with 
the  miner  (see  §  725.232);  or 

(b)  The  individual  was  dependent 
upon  the  miner  for  support  or  the 
miner  has  been  ordered  by  a  court  to 
contribute  to  such  individual’s  support 
(see  §  725.233);  or 

(c)  The  individual  was  living  apart 
from  the  miner  because  of  the  miner’s 
desertion  or  other  reasonable  cause;  or 

(d)  The  individual  is  the  natural 
parent  of  the  miner’s  son  or  daughter; 
or 

(e)  The  individual  had  legally  adopt¬ 
ed  the  miner’s  son  or  daughter  while 
the  individual  was  married  to  the 
miner  and  while  such  son  or  daughter 
was  under  the  age  of  18;  or 

(f)  The  individual  was  married  to 
the  miner  at  the  time  both  of  them  le¬ 
gally  adopted  a  child  under  the  age  of 
18;  or 

(g) (1)  The  individual  was  married  to 
the  miner  for  a  period  of  not  less  than 
9  months  immediately  before  the  day 
on  which  the  miner  died,  unless  the 
miner’s  death— 

(1)  Is  accidental  (as  defined  in  para¬ 
graph  (2)  of  this  subsection),  or 

(ii)  Occurs  in  line  of  duty  while  the 
miner  is  a  member  of  a  uniformed  ser¬ 
vice  serving  on  active  duty  (as  defined 
in  § 404.1013(f)  (2)  and  (3)  of  this  title), 
and  the  surviving  spouse  was  married 
to  the  miner  for  a  period  of  not  less 
than  3  months  immediately  prior  to 
the  day  on  which  such  miner  died. 

(2)  For  purposes  of  paragraph 

(h)(l)(i)  of  this  section,  the  death  of  a 
miner  is  accidental  if  such  individual 
receives  bodily  injuries  solely  through 
violent,  external,  and  accidental 
means,  and  as  a  direct  result  of  the 
bodily  injuries  and  independently  of 
all  other  causes,  dies  not  later  than  3 
months  after  the  day  on  which  such 
miner  receives  such  bodily  injuries. 
The  term  "accident”  means  an  event 
that  was  unpremeditated  and  unfore¬ 
seen  from  the  standpoint  of  the  de¬ 
ceased  individual.  To  determine 
whether  the  death  of  an  individual 
did,  in  fact,  result  from  an  accident 
the  adjudication  officer  will  consider 
all  the  circumstances  surrovmding  the 
casualty.  An  intentional  and  voluntary 
suicide  will  not  be  considered  to  be 
death  by  accident;  how'ever,  suicide  by 
an  individual  who  is  so  incompetent  as 
to  be  incapable  of  acting  intentionally 
and  voluntarily  will  be  considered  to 
be  death  by  accident.  In  no  event  will 


the  death  of  an  individual  resulting 
from  violent  and  external  causes  be 
considered  a  suicide  imless  there  is 
direct  proof  that  the  fatal  injury  was 
self-inflicted. 

(3)  Applicability.  The  provisions  of 
this  section  shall  not  apply  if  the  adju¬ 
dication  officer  determines  that  at  the 
time  of  the  marriage  involved,  the 
miner  would  not  reasonably  have  been 
expected  to  live  for  9  months. 

§725.216  Determination  of  relationship; 
surviving  divorced  spouse. 

An  individual  will  be  considered  to 
be  the  surviving  divorced  spouse  of  a 
deceased  miner  if  such  individual’s 
marriage  to  the  miner  had  been  termi¬ 
nated  by  a  final  divorce  on  or  after  the 
10th  anniversary  (20th.  if  the  claim 
was  filed  before  the  effective  date  of 
this  part)  of  the  marriage;  unless,  if 
such  individual  was  married  to  and  di¬ 
vorced  from  the  miner  more  than 
once,  such  individual  was  married  to 
such  miner  in  each  calendar  year  of 
the  period  beginning  10  years  (20 
years,  if  the  claim  was  filed  before  the 
effective  date  of  this  part)  immediate¬ 
ly  before  the  date  on  which  any  di¬ 
vorce  became  final  and  ending  with 
the  year  in  which  the  divorce  became 
final. 

§725.217  Determination  of  dependency; 
surviving  divorced  spouse 

An  individual  who  is  the  miner’s  sur¬ 
viving  divorced  spouse  (see  §725.216) 
shall  be  determined  to  have  been  de¬ 
pendent  on  the  miner  if,  for  the 
month  before  the  month  in  which  the 
miner  died; 

(1)  The  individual  was  receiving  at 
least  one-half  of  his  or  her  support 
from  the  miner  (see  §  725.733(g));  or 

(2)  The  individual  was  receiving  sub¬ 
stantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 
§725.233  (e)  and  (f));  or 

(3)  A  court  order  required  the  miner 
to  furnish  substantial  contributions  to 
the  individual’s  support  (see  §725.233 
(c)  and  (f)). 

§725.218  Conditions  of  entitlement;  child. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  where  he  or  she  meets  the  re¬ 
quired  standards  of  relationship  and 
dependency  under  this  subpart  (see 
§725.220  and  §725.221)  and  is  the  child 
of  a  deceased  miner  who: 

(1)  Was  receiving  benefits  under  Sec¬ 
tion  415  or  Part  C  of  Title  IV  of  the 
Act;  or 

(2)  Is  determined  to  have  been  total¬ 
ly  disabled  due  to  pneumoconiosis  at 
the  time  of  his  or  her  death,  or  to 
have  died  due  to  pneumoconiosis  (see 
Part  718  of  this  chapter). 

(b)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  miner  or 
the  surviving  spouse  or  surviving  di¬ 
vorced  spouse  of  a  miner  establishes 
entitlement  to  benefits. 
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§725.219  Duration  of  entitlement;  child. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  child  for  each  month  begin¬ 
ning  with  the  first  month  in  which  all 
of  the  conditions  of  entitlement  pre¬ 
scribed  in  §725.218  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits 
is  the  month  before  the  month  in 
which  any  one  of  the  following  events 
first  occurs: 

( 1 )  The  child  dies: 

(2)  The  child  marries; 

(3)  The  child  attains  age  18;  and 

(i)  Is  not  under  a  disability  at  that 
time;  and 

(ii)  Is  not  a  student  (as  defined  in 
§725.221)  during  any  part  of  the 
month  in  which  the  child  attains  age 
18; 

(4)  If  the  child’s  entitlement  is  based 
on  his  or  her  status  as  a  student,  the 
earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  individual  is  a  student,  or 

(ii)  The  month  in  w'hich  the  individ¬ 
ual  attains  age  23  and  is  not  under  a 
disability  at  that  time; 

(5)  If  a  child’s  entitlement  is  based 
on  disability,  the  first  month  in  no 
part  of  which  such  individual  is  under 
a  disability. 

(c)  A  child  w’hose  entitlement  to 
benefits  terminated  with  the  month 
before  the  month  in  which  the  child 
attained  age  18,  or  later,  may  there¬ 
after  (provided  such  individual  is  not 
married)  again  become  entitled  to 
such  benefits  upon  filing  application 
for  such  reentitlement,  beginning  with 
the  first  month  after  termination  of 
benefits  in  which  such  individual  is  a 
student  and  has  not  attained  the  age 
of  23. 

§725.220  Determination  of  relationship; 
child. 

For  the  purposes  of  determining 
whether  an  individual  may  qualify  for 
benefits  as  the  child  of  a  deceased 
miner,  the  provisions  of  §725.208  shall 
be  applicable.  As  used  in  this  Section, 
the  term  “beneficiary”  means  only  a 
surviving  spouse  entitled  to  benefits  at 
the  time  of  such  surviving  spouse’s 
death  (see  §725.212),  or  a  miner.  For 
purposes  of  a  survivor’s  claim,  an  indi¬ 
vidual  w’ill  be  considered  to  be  a  child 
of  a  beneficiary  if: 

(a)  The  courts  of  the  State  in  which 
such  beneficiary  is  domiciled  (see 
§725.231)  would  find,  under  the  law 
they  would  apply  in  determining  the 
devolution  of  the  beneficiary’s  intes¬ 
tate  personal  property,  that  the  indi¬ 
vidual  is  the  beneficiary’s  child;  or 

(b)  Such  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  step  child 
of  such  beneficiary  by  reason  of  a 
valid  marriage  of  such  individual’s 
parent  or  adopting  parent  to  such 
beneficiary;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficia¬ 


ry  under  paragraph  (a),  (b),  or  (c)  of 
this  section,  but  would,  under  State 
law,  have  the  same  right  as  a  child  to 
share  in  the  beneficiary’s  intestate 
personal  property;  or 

(e)  Such  individual  is  the  natural 
son  or  daughter  of  a  beneficiary  but 
does  not  bear  the  relationship  of  child 
to  such  beneficiary  under  paragraph 

(a) ,  (b),  or  (c)  of  this  section,  and  is 
not  considered  to  be  the  child  of  the 
beneficiary  under  paragraph  (d)  of 
this  section,  such  individual  shall  nev¬ 
ertheless  be  considered  to  be  the  child 
of  such  beneficiary  if  the  beneficiary 
and  the  mother  or  the  father,  as  the 
case  may  be,  of  such  individual  went 
through  a  marriage  ceremony  result- 
iftg  in  a  purported  marriage  between 
them  which  but  for  a  legal  impedi¬ 
ment  (see  §725.230)  would  have  been  a 
valid  marriage. 

(f)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does 
not  have  the  relationship  of  child  to 
such  beneficiary  under  paragraph  (a), 

(b) ,  or  (c)  of  this  section,  and  is  not 
considered  to  be  the  child  of  the  bene¬ 
ficiary  under  paragraph  (d)  or  (e)  of 
this  section,  such  individual  shall  nev- 
erthele.ss  be  considered  to  be  the  child 
of  such  beneficiary  if: 

(1)  Such  beneficiary,  prior  to  his  or 
her  entitlement  to  benefits  has  ac¬ 
knowledged  in  writing  that  the  indi¬ 
vidual  is  his  or  her  son  or  daughter,  or 
has  been  decreed  by  a  court  to  be  the 
father  or  mother  of  the  individual,  or 
has  been  ordered  by  a  court  to  contrib¬ 
ute  to  the  support  of  the  individual 
(see  § 725.233(a))  because  the  individ¬ 
ual  is  a  son  or  daughter;  or 

(2)  Such  beneficiary  is  showTi  by  sat¬ 
isfactory  evidence  to  be  the  father  or 
mother  of  the  individual  and  was 
living  with  or  contributing  to  the  sup¬ 
port  of  the  individual  at  the  time  such 
beneficiary  became  entitled  to  bene¬ 
fits. 

§  725.221  Determination  of  dependency; 
child. 

For  the  purposes  of  determining 
whether  a  child  w'as  dependent  upon  a 
deceased  miner  the  provisions  of 
§725.209  shall  be  applicable,  except 
that  for  purposes  of  determining  the 
eligibility  of  a  child  w’ho  is  under  a  dis¬ 
ability  as  defined  in  Section  223(d)  of 
the  Social  Security  Act,  such  disability 
must  have  begun  before  the  child  at¬ 
tained  age  18,  or  in  the  case  of  a  stu¬ 
dent,  before  the  child  ceased  to  be  a 
student. 

§  725.222  Conditions  of  entitlement; 
parent,  brother,  or  sister.  * 

(a)  An  individual  is  eligible  for  bene¬ 
fits  as  a  surviving  parent,  brother  or 
sister  if  all  of  the  following  require¬ 
ments  are  met; 

(1)  The  individual  is  the  parent, 
brother,  or  sister  of  a  deceased  miner; 

(2)  The  individual  was  dependent  on 
the  miner  at  the  pertinent  time; 


(3)  Proof  of  support  is  filed  within  2 
years  after  the  miner’s  death,  unless 
the  time  is  extended  for  good  cause 
(§725.226). 

(4)  In  the  case  of  a  brother  or  sister, 
such  individual  also: 

(i)  Is  under  18  years  of  age;  or 

(ii)  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  Section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423(d),  which  began  before 
such  individual  attained  age  18,  or  in 
the  ca.se  of  a  student,  before  the  stu¬ 
dent  ceased  to  be  a  student;  or 

(iii)  Is  a  student  (see  §  725.209(b));  or 

(iv)  Is  under  a  disability  as  defined 
in  Section  223(d)  of  the  Social  Securi¬ 
ty  Act,  42  U.S.C,  423(d),  at  the  time  of 
the  miner’s  death; 

(5)  The  deceased  miner: 

(1)  Was  entitled  to  bepefits  under 

Section  415  or  Part  C  of  title  IV  of  the 
Act,  or  » 

(ii)  Is  determined  to  have  been  total¬ 
ly  disabled  due  to  pneumoconiosis  at 
the  time  of  death,  or  to  have  died  due 
to  pneumoconiosis  (see  Part  718  of 
this  chapter). 

(b)(1)  A  parent  is  not  entitled  to 
benefits  if  the  deceased  miner  was  sur- 
vivied  by  a  spouse  or  child  at  the  time 
of  such  miner's  death. 

(2)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survivied  by  a  spouse,  child,  or  parent 
at  the  time  of  such  miner’s  death. 

§  725.223  Duration  of  entitlement;  parent, 
brother,  or  sister 

(a)  A  parent,  sister,  or  brother  is  en¬ 
titled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitle¬ 
ment  described  in  §  725.222  are  met. 

(b)  The  last  month  for  which  such 
parent  is  entitled  to  benefits  is  the 
month  in  which  the  parent  dies. 

(c)  The  last  month  for  which  such 
brother  or  sister  is  entitled  to  benefits 
is  the  month  before  the  month  in 
which  any  of  the  following  events  first 
occurs: 

(1)  The  individual  dies; 

(2)  (i)  The  individual  marries  or  re¬ 
marries;  or 

(ii)  If  already  married,  the  individual 
received  support  in  any  amount  from 
his  or  her  spouse; 

(3)  The  individual  attains  age  18. 
and 

(i)  Is  not  under  a  disability  at  that 
time,  and 

(ii)  Is  not  a  student  (see  §  725.209(b)) 
during  any  part  of  the  month  in  which 
such  individual  attains  age  18; 

(4)  If  the  individual’s  entitlement  is 
based  on  his  or  status  as  a  student,  the 
earlier  of: 

(i)  The  first  month  during  no  part  of 
which  he  or  she  is  a  student;  or 

(ii)  The  month  in  which  he  or  she 
attains  age  23  and  is  not  under  a  dis¬ 
ability  at  that  time; 

(5)  If  the  individual’s  entitlement  is 
based  on  disability  the  first  month  in 
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no  part  of  which  the  individual  is 
under  a  disability. 

§725.224  Determination  of  relationship; 
parent,  brother,  or  sister. 

(a)  An  individual  will  be  considered 
to  be  the  parent,  brother,  or  sister  of  a 
miner  if  the  courts  of  the  State  in 
which  the  miner  was  domiciled  (see 
§225.231)  at  the  time  of  death  would 
find,  under  the  law  they  would  apply 
that  the  individual  is  the  miner’s 
parent,  brother,  or  sister. 

(b)  Where,  under  State  law,  the  indi¬ 
vidual  is  not  the  miner’s  parent,  broth¬ 
er,  or  sister,  but  would,  under  State 
law,  have  the  same  status  (i.e.,  right  to 
share  in  the  miner’s  intestate  personal 
property)  as  a  parent,  brother,  sister, 
the  individual  will  be  considered  to  be 
the  parent  brother  or  sister  as  appro¬ 
priate. 

§725.225  Determination  of  dependency; 
parent,  brother,  or  sister. 

An  individual  who  is  the  miner’s 
parent,  brother,  or  sister  will  be  deter¬ 
mined  to  have  been  dependent  on  the 
miner  if,  during  the  1-year  period  im¬ 
mediately  prior  to  the  miner’s  death; 

(a)  The  individual  and  the  miner 
were  living  in  the  same  household  (see 
§725.232);  and 

(b)  The  individual  was  totally  depen¬ 
dent  on  the  miner  for  support  (see 
§  725.232(b)). 

§725.226  “Good  cause”  for  delayed  filing 
of  proof  of  support. 

(a)  What  constitutes  "good  cause". 
“Good  cause”  may  be  found  for  failure 
to  file  timely  proof  of  support  where 
the  parent,  brother,  or  sister  estab¬ 
lishes  to  the  satisfaction  of  the  Office 
that  such  failure  to  file  was  due  to: 

(1)  Circumstances  beyond  the  indi¬ 
vidual’s  control,  such  as  extended  ill¬ 
ness,  mental,  or  physical  incapacity,  or 
communication  difficulties;  or 

(2)  Incorrect  or  incomplete  informa¬ 
tion  furnished  the  individual  by  the 
Office;  or 

(3)  Efforts  by  the  individual  to 
secure  supporting  evidence  without  a 
realization  that  such  evidence  could  be 
submitted  after  filing  proof  of  sup¬ 
port. 

(b)  What  does  not  constitute  "good 
cause".  "Good  cause”  for  failure  to  file 
timely  proof  of  support  (see 
§ 725.222(a)(3))  does  not  exist  when 
there  is  evidence  of  record  in  the 
Office  that  the  individual  was  in¬ 
formed  that  he  or  she  should  file 
within  the  prescribed  period  and  he  or 
she  failed  to  do  so  deliberately  or 
through  negligence. 

§725.227  Time  of  determination  of  rela¬ 
tionship  and  dependency  of  survivors. 

The  determination  as  to  whether  an 
individual  purporting  to  be  an  entitled 
survivor  of  a  miner  or  beneficiary  was 
related  to  or  dependent  upon  the 


miner  is  made  after  such  individual 
files  a  claim  for  benefits  as  a  survivor. 
Such  determination  is  based  on  the 
facts  and  circumstances  with  respect 
to  the  time  of  the  miner’s  death.  A 
prior  determination  that  such  individ¬ 
ual  was,  or  was  not,  a  dependent  for 
the  purposes  of  augmenting  the 
miner’s  benefits  for  a  certain  period,  is 
not  determinative  of  the  issue  of 
whether  the  individual,  is  a  dependent 
survivor  of  such  miner. 

§725.228  Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitle¬ 
ment  to  benefits. 

An  individual  who  has  been  convict¬ 
ed  of  the  felonious  and  intentional 
homicide  of  a  miner  or  other  benefi¬ 
ciary  shall  not  be  entitled  to  receive 
any  benefits  payable  because  of  the 
death  of  such  miner  or  other  benefi¬ 
ciary,  and  such  person  shall  be  consid¬ 
ered  nonexitent  in  determining  the  en¬ 
titlement  to  benefits  of  other  individ¬ 
uals. 

Terms  Useb  in  This  Subpart 

§  725.229  Intestate  personal  property. 

References  in  this  subpart  to  the 
“same  right  to  share  in  the  intestate 
peisonal  property”  of  a  deceased 
miner  (or  surviving  spouse)  refer  to 
the  right  of  an  individual  to  share  in 
such  distribution  in  the  individual’s 
own  right  and  not  by  right  of  repre¬ 
sentation. 

§725.230  Legal  impediment. 

For  purposes  of  this  subpart,  “legal 
impediment”  means  an  impediment  re¬ 
sulting  from  the  lack  of  dissolution  of 
a  previous  marriage  or  otherwise  aris¬ 
ing  out  of  such  previous  marriage  or 
its  dissolution  or  resulting  from  a 
defect  in  the  procedure  followed  in 
connection  with  the  purported  mar¬ 
riage  ceremony— for  example,  the  so¬ 
lemnization  of  a  marriage  only 
through  a  religious  ceremony  in  a 
country  which  requires  a  civil  ceremo¬ 
ny  for  a  valid  marriage. 

§  725.231  Domicile. 

(a)  For  purposes  of  this  subpart,  the 
term  “domicile”  means  the  place  of  an 
individual’s  true,  fixed,  and  permanent 
home. 

(b)  The  domicile  of  a  deceased  miner 
or  surviving  spouse  is  determined  as  of 
the  time  of  his  or  her  death. 

(c)  If  an  individual  was  not  domi¬ 
ciled  in  any  State  at  the  pertinent 
time,  the  law  of  the  District  of  Colum¬ 
bia  is  applied. 

§  725.232  Member  of  the  same  household — 
“living  with,”  “living  in  the  same 
household,”  and  “living  in  the  miner’s 
household,”  defined. 

(a)  Defined.  (1)  The  term  “member 
of  the  same  household”  as  used  in  Sec¬ 
tion  402(a)(2)  of  the  Act  (with  respect 


to  a  spouse);  the  term  “living  with”  as 
used  in  Section  402(e)  of  the  Act  (with 
respect  to  a  surviving  spouse);  and  the 
term  “living  in  the  same  household” 
as  used  in  this  subpart,  means  that  a 
husband  and  wife  were  customarily 
living  together  as  husband  and  wife  in 
the  same  place. 

(2)  The  term  “living  in  the  miner’s 
household”  as  used  in  Section 
412(a)(5)  of  the  Act  (with  respect  to  a 
parent,  brother,  or  sister)  means  that 
the  miner  and  such  parent,  brother,  or 
sister  were  sharing  the  same  residence. 

(b)  Temporary  absence.  The  tempo¬ 
rary  absence  from  the  same  residence 
of  either  the  miner,  or  the  miner’s 
spouse,  parent,  brother,  or  sister  (as 
the  case  may  be),  does  not  preclude  a 
finding  that  one  was  “living  with”  the 
other,  or  that  they  were  “members  of 
the  same  household.”  The  absence  of 
one  such  individual  from  the  residence 
in  which  both  had  customarily  lived 
shall,  in  the  absence  of  evidence  to  the 
contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  ser¬ 
vice  in  the  Armed  Forces  of  the  United 
States;  or 

(2)  If  the  period  of  absence  from  his 
or  her  residence  did  not  exceed  6 
months  and  the  absence  was  due  to 
business  or  employment  reasons,  or 
because  of  confinement  in  a  penal  in¬ 
stitution  or  in  a  hospital,  nursing 
home,  or  other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected 
to  resume  physically  living  together. 

(c)  Relevant  period  of  time.  (1)  The 
determination  as  to  whether  a  surviv¬ 
ing  spouse  had  been  “living  with”  the 
miner  shall  be  based  upon  the  facts 
and  circumstances  as  of  the  time  of 
death  of  the  miner. 

(2)  The  determination  as  to  whether 
a  spouse  is  a  “member  of  the  same 
household”  as  the  miner  shall  be 
based  upon  the  facts  and  circum¬ 
stances  with  respect  to  the  period  or 
periods  of  time  as  to  which  the  issue 
of  membership  in  the  same  household 
is  material. 

(3)  The  determination  as  to  whether 
a  parent,  brother,  or  sister  was  “living 
in  the  miner’s  household”  shall  take 
account  only  of  the  1-year  period  im¬ 
mediately  prior  to  the  miner’s  death. 

§  725.233  Support  and  contributions. 

(a)  "Support"  defined.  The  term 
“support”  includes  food,  shelter,  cloth¬ 
ing.  ordinary  medical  expenses,  and 
other  ordinary  and  customary  items 
for  the  maintenance  of  the  person 
supported. 

(b)  "Contributions"  defined.  The 
term  “contributions”  refers  to  contri¬ 
butions  actually  provided  by  the  con¬ 
tributor  from  such  individual’s  own 
property,  or  the  use  thereof,  or  by  the 
use  of  such  individual’s  own  credit. 

(c)  "Regular  contributions"  and 
"substantial  contributions"  defined. 
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The  terms  “regular  contributions”  and 
“substantial  contributions”  mean  con¬ 
tributions  that  are  customary  and  suf¬ 
ficient  to  constitute  a  material  factor 
in  the  cost  of  the  indiridual’s  support. 

(d)  Contributions  and  community 
property.  When  a  spouse  receives  and 
uses  for  his  or  her  support,  income 
from  services  or  property  and  such 
income,  under  applicable  State  law,  is 
the  community  property  of  the  wife 
and  her  husband,  no  part  of  such 
income  is  a  “contribution”  by  one 
spouse  to  the  other’s  support  regard¬ 
less  of  the  legal  interest  of  the  donor. 
However,  when  a  spouse  receives  and 
uses  for  support,  income  from  the  ser¬ 
vices  and  the  property  of  the  other 
spouse  and.  under  applicable  State 
law,  such  income  is  conununity  proper¬ 
ty,  all  of  such  income  is  considered  to 
be  a  contribution  by  the  donor  to  his 
or  her  spouse’s  support. 

(e)  “Court  order  for  support"  de¬ 
fined  References  to  a  support  order  in 
this  subpart  means  any  court  order, 
judgment,  or  decree  of  a  court  of  com¬ 
petent  jurisdiction  which  requires  reg¬ 
ular  contributions  that  are  a  material 
factor  in  the  cost  of  the  individual’s 
support  and  which  is  in  effect  at  the 
applicable  time.  If  such  contributions 
are  required  by  a  court  order,  this  con¬ 
dition  is  met  whether  or  not  the  con¬ 
tributions  were  actually  made, 

(f)  “Written  agreement”  defined, 
'The  term  “written  agreement”  in  the 
phrase  “substantial  contributions  pur¬ 
suant  to  a  written  agreement”  as  used 
in  this  subpart  means  an  agreement 
signed  by  the  miner  providing  for  sub¬ 
stantial  contributions  by  the  miner  for 
the  individual’s  support.  It  must  be  in 
effect  at  the  applicable  time  but  it 
need  not  be  legally  enforceable. 

(g)  “One-half  support"  defined.  The 
term  “one-half  support”  means  that 
the  miner  made  regular  contributions, 
in  cash  or  in  kind,  to  the  support  of  a 
divorced  spouse  or  of  a  surviving  di¬ 
vorced  spouse  at  the  specified  time  or 
for  the  specified  period,  and  that  the 
amount  of  such  contributions  equalled 
or  exceeded  one-half  the  total  cost  of 
such  individual’s  support  at  such  time 
or  during  such  period. 

(h)  “Totally  dependent  for  support" 
defined.  The  term  “totally  dependent 
for  support”  as  used  in  §  725.225(b) 
means  that  the  miner  made  regular 
contributions  to  the  support  of  the 
miner’s  parent,  brother,  or  sister,  as 
the  case  may  be,  and  that  the  amount 
of  such  contributions  at  least  equalled 
the  total  cost  of  such  individual’s  sup¬ 
port. 

Svbpart  C — Riing  of  Qaim* 

§  725.301  Who  may  Hie  a  claim. 

(a)  Any  person  who  believes  he  or 
she  may  be  entitled  to  benefits  under 
the  Act  may  file  a  claim  in  accordance 
with  this  subpart. 


(b)  A  claimant  who  has  attained  the' 
age  of  18.  is  mentally  competent  and 
physically  able,  may  file  a  claim  on  his 
or  her  own  behalf. 

(c)  If  a  claimant  is  unable  to  file  a 
claim  on  his  or  her  own  behalf  because 
of  a  legal  or  physical  impediment,  the 
following  rules  shall  apply: 

(DA  claimant  between  the  ages  of 
16  and  18  years  who  is  mentally  com¬ 
petent  and  not  under  the  legal  custody 
or  care  of  another  person,  or  a  com¬ 
mittee  or  Institution,  may,  upon  filing 
a  statement  to  that  effect,  file  a  claim 
on  his  or  her  own  behalf.  In  any  other 
case  where  the  claimant  is  under  18 
years  of  age,  only  a  person,  or  the 
manager  or  principal  officer  of  an  in¬ 
stitution,  having  legal  custody  or  care 
of  the  claimant  may  file  a  claim  on  his 
or  her  behalf. 

(2)  If  a  claimant  over  18  years  of  age 
has  a  legally  appointed  guardian  or 
committee,  only  the  guardian  or  com¬ 
mittee  may  file  a  claim  on  his  or  her 
behalf. 

(3)  If  a  claimant  over  18  years  of  age 
is  mentally  incompetent  or  physically 
unable  to  file  a  claim  and  is  under  the 
care  of  another  person,  or  an  institu¬ 
tion,  only  the  person,  or  the  manager 
or  principal  officer  of  the  institution, 
responsible  for  the  care  of  the  claim¬ 
ant,  may  file  a  claim  on  his  or  her 
behalf. 

(4)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a 
person  other  other  then  one  described 
in  paragraphs  (2)  or  (3)  of  this  section. 

(b)  Except  as  provided  in  §  725.305  of 
this  part,  in  order  for  a  claim  to  be 
considered,  the  claimant  must  be  alive 
at  the  time  the  claim  is  filed. 

§  725.302  Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

A  person  filing  a  claim  on  behalf  of  a 
claimant  shall  submit  evidence  of  his 
or  her  authority  to  so  act  at  the  time 
of  filing  or  at  a  reasonable  time  there¬ 
after  in  accordance  with  the  following: 

(DA  legally  appointed  guardian  or 
committee  shall  provide  the  Office 
with  certification  of  appointment  by  a 
proper  official  of  the  court. 

(2)  Any  other  person  shall  provide  a 
statement  describing  his  or  her  rela¬ 
tionship  to  the  claimant,  the  extent  to 
whicli  he  or  she  has  care  of  the  claim¬ 
ant,  or  his  or  her  position  as  an  officer 
of  the  institution  of  which  the  claim¬ 
ant  is  an  inmate.  The  Office  may,  at 
any  time,  require  additional  evidence 
to  establish  the  authority  of  any  such 
person. 

§  725.303  Date  and  place  of  receipt  of 
claims. 

(a)  (1)  Claims  for  benefits  shall  be 
delivered,  mailed  to  or  presented  at 
any  of  the  various  district  offices  of 
Social  Security  Administration,  or  any 
of  the  various  offices  of  the  Depart¬ 
ment  of  Labor  authorized  to  accept 


claims,  or,  in  the  case  of  a  claim  filed 
by  or  on  behalf  of  a  claimant  residing 
outside  the  United  States,  mailed  or 
presented  to  any  office  maintained  by 
the  Foreign  Service  of  the  United 
States.  A  claim  shall  be  considered 
filed  on  the  day  it  is  received  by  the 
office  in  which  it  is  first  filed. 

(2)  A  claim  submitted  to  a  Foreign 
Service  Office  or  any  other  agency  or 
subdivision  of  the  United  States  Gov¬ 
ernment  shall  be  forwarded  to  the 
Office  and  considered  filed  as  of  the 
date  it  was  received  at  the  Foreign 
Service  Office  or  other  governmental 
agency  or  unit. 

(b)  Date  of  mailing.  A  claim  submit¬ 
ted  by  mail  shall  be  considered  filed  as 
of  the  date  of  delivery  unless  a  loss  or 
impairment  of  benefit  rights  would 
result,  in  which  case  a  claim  shall  be 
considered  filed  as  of  the  date  of  its 
postmark.  In  the  absence  of  a  legible 
postmark,  other  evidence  may  be  used 
to  establish  the  mailing  date. 

§  725..304  Forms  and  initial  processing. 

(a)  Claims  shall  be  filed  on  forms 
prescribed  and  approved  by  the  Office. 
The  district  office  at  which  the  claim 
is  filed  will  assist  claimant  in  complet¬ 
ing  their  forms. 

(b)  If  the  place  at  which  a  claim  is 
filed  is  an  office  of  the  Social  Security 
Administration,  such  office  shall  for¬ 
ward  the  completed  claim  form  to  an 
office  of  the  DCMWC,  which  is  autho¬ 
rized  to  process  the  claim. 

§  725.305  When  a  written  statement  is  con¬ 
sidered  a  claim. 

(a)  The  filing  of  a  statement  signed 
by  an  individual  indicating  an  inten¬ 
tion  to  claim  benefits  shall  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  the 
purposes  of  this  part  under  the  follow¬ 
ing  circumstances: 

(1)  The  claimant  or  a  proper  person 
in  bis  or  her  behalf  (see  §725.301)  ex¬ 
ecutes  and  files  a  prescribed  claim 
form  w^ith  the  Office  during  the  claim¬ 
ant’s  lifetime  within  the  period  speci¬ 
fied  in  paragraph  (b)  of  this  section. 

(2)  Where  the  claimant  dies  w'ithin 
the  period  specified  in  paragraph  (b) 
of  this  section  without  filing  a  pre¬ 
scribed  claim  form,  and  a  person 
acting  on  behalf  of  the  deceased  claim¬ 
ant’s  estate  executes  and  files  a  pre¬ 
scribed  claim  form  within  the  period 
specified  in  paragraph  (c)  of  this  sec¬ 
tion. 

(b)  Upon  receipt  of  a  written  state¬ 
ment  indicating  an  intention  to  claim 
benefits,  the  Office  shall  notify  the 
signer  in  writing  that  to  be  considered 
the  claim  must  be  executed  by  the 
claimant  or  a  proper  party  on  his  or 
her  behalf  on  the  prescribed  form  and 
filed  with  the  Office  within  six 
months  from  the  date  of  mailing  of 
the  notice. 

(c)  If  before  the  notice  specified  in 
paragraph  (b)  of  this  section  is  sent,  or 
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within  six  months  after  such  notice  is 
sent,  the  claimant  dies  without  having 
executed  and  filed  a  prescribed  claim 
form,  or  without  having  had  one  ex¬ 
ecuted  and  filed  in  his  or  her  behalf, 
the  Office  shall  upon  receipt  of  notice 
of  the  claimant’s  death  advise  his  or 
her  estate  or  those  living  at  his  or  her 
last  known  address  in  writing  that  for 
the  claim  to  be  considered,  a  pre¬ 
scribed  claim  form  must  be  executed 
and  filed  by  a  person  authorized  to  do 
so  on  behalf  of  the  claimant’s  estate 
within  six  months  of  the  date  of  the 
later  notice. 

(d)  Claims  based  upon  written  state¬ 
ments  indicating  an  intention  to  claim 
benefits  not  perfected  in  accordance 
with  this  section  shall  not  be  pro¬ 
cessed. 

§  725.306  Withdrawal  of  a  claim. 

(a)  A  claimant  or  an  individual  au¬ 
thorized  to  execute  a  claim  on  a  claim¬ 
ant’s  behalf  or  on  behalf  of  claimant’s 
estate  under  §  725.305,  may  withdraw  a 
previously  filed  claim  provided  that: 

(1)  He  or  she  files  a  written  request 
with  the  appropriate  adjudication  offi¬ 
cer  indicating  the  reasons  for  seeking 
withdrawal  of  the  claim; 

(2)  The  appropriate  adjudication  of¬ 
ficer  approves  the  request  for  with¬ 
drawal  on  the  grounds  that  it  is  in  the 
best  interests  of  the  claimant  or  his  or 
her  estate,  and; 

(3)  Any  benefits  previously  paid  with 
respect  to  the  claim  are  reimbursed. 

(b)  When  a  claim  has  been  with¬ 
drawn  under  paragraph  (a)  of  this  sec¬ 
tion,  the  claim  will  be  considered  not 
to  have  been  filed. 

§725.307  Cancellation  of  a  request  for 
withdrawal. 

At  any  time  prior  to  approval,  a  re¬ 
quest  for  withdrawal  may  be  cancelled 
by  a  written  request  of  the  claimant  or 
a  person  authorized  to  act  on  the 
claimant’s  behalf  or  on  behalf  of  the 
claimant’s  estate. 

§725.308  Time  limits  for  Tiling  claims. 

(a)  A  claim  for  benefits  filed  under 
this  part  by  or  on  behalf  of  a  miner 
shall  be  filed  within  three  years  after 
a  medical  determination  of  total  dis¬ 
ability  due  to  pneumoconiosis  or 
within  three  years  after  the  date  of 
enactment  of  the  Black  Lung  Benefits 
Reform  Act  of  1977  whichever  is  later. 
There  is  no  time  limit  on  the  filing  of 
a  claim  by  the  survivor  of  a  miner. 

(b)  A  miner  who  is  receiving  benefits 
under  Part  B  of  Title  IV  of  the  Act 
may  file  a  claim  for  medical  benefits 
and  such  other  benefits  are  available 
under  Part  C  of  Title  IV  of  the  Act 
and  this  part.  The  Secretary  of 
Health.  Education,  and  Welfare  is  re¬ 
quired  to  notify  each  miner  receiving 
benefits  under  Part  B  of  this  right. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  a  miner 


notified  of  his  or  her  rights  under  this 
paragraph  may  file  a  claim  vmder  this 
part  within  6  months  from  the  date 
such  notice  was  mailed  unless  the 
period  is  extended  for  good  cause 
shown. 

(c)  There  shall  be  a  rebuttable  pre¬ 
sumption  that  every  claim  for  benefits 
is  timely  filed.  However,  the  time 
limits  in  this  section  are  mandatory 
and  may  not  be  waived  or  tolled  for 
any  reason. 

§  725.309  Duplicate  claims. 

(a)  A  claimant  whose  claim  for  bene¬ 
fits  was  previously  approved  under 
Part  B  of  Title  IV  of  the  Act  may  file 
a  claim  for  benefits  under  this  part  as 
provided  in  §  725.308(b). 

(b)  A  claimant  who  has  filed  a  claim 
for  benefits  under  both  Parts  B  and  C 
of  Title  IV  of  the  Act  or  who  has  filed 
more  than  one  claim  for  benefits 
under  Part  C  of  Title  IV  of  the  Act 
before  March  1,  1978  and  whose  claims 
are  pending  or  have  been  denied 
(§727.102  of  this  subchapter)  shall 
have  his  or  her  claims  considered  in 
accordance  with  §727.103  of  this  sub¬ 
chapter. 

(c)  A  claimant  who  filed  a  claim  for 
benefits  under  Part  B  of  Title  IV  of 
the  Act  or  Part  C  of  Title  IV  of  the 
Act  before  March  1,  1978  and  whose 
previous  claim(s)  are  pending  or  have 
been  denied,  who  files  an  additional 
claim  under  this  part  shall  have  the 
later  claim  merged  with  any  earlier 
claim  subject  to  review  under  Part  727 
of  this  subchapter,  for  all  purposes.  If 
an  earlier  claim  subject  to  review 
under  Part  727  of  this  subchapter  has 
been  denied  after  review,  a  new  claim 
filed  under  this  part  shall  also  be 
denied,  on  the  grounds  of  the  prior 
denial,  unless  the  deputy  commi.ssion- 
er  determines  that  the  later  claim  is  a 
request  for  modification  and  the  re¬ 
quirements  of  §725.310  are  met. 

(d)  In  the  case  of  a  claimant  who 
files  more  than  one  claim  for  benefits 
under  this  part,  the  later  claim  shall 
be  merged  with  the  earlier  claim  for 
all  purposes,  if  the  earlier  claim  is  still 
pending.  If  the  earlier  claim  has  been 
denied  the  later  claim  shall  also  be 
denied,  on  the  grounds  of  the  prior 
denial,  unless  the  deputy  commission¬ 
er  determines  that  the  later  claim  is  a 
request  for  modification  and  the  re¬ 
quirements  of  §725.310  are  met. 

(e)  Notwithstanding  any  other  provi¬ 
sion  of  this  part  of  Part  727  of  this 
subchapter,  if  a  claimant  elects  to 
pursue  a  previously  pending  claim 
hied  under  Part  B  of  Title  IV  of  the 
Act  and  in  addition  elects  review  of 
such  claim  by  the  Social  Security  Ad¬ 
ministration  or  the  Office,  no  benefits 
shall  be  paid  to  such  individual  under 
this  part  or  Part  727  of  this  sub¬ 
chapter  until  the  adjudication  of  the 
Part  B  claim  is  completed  and  no  fur¬ 
ther  consideration  of  such  claim  by 


the  Social  Security  Administration  or 
a  United  States  court  is  being  pursued. 

(f)  In  a  case  involving  duplicate 
claims,  under  no  circumstances  are  du¬ 
plicate  benefits  payable  for  concurrent 
periods  of  eligibility.  Any  duplicate 
benefits  paid  shall  be  subject  to  collec¬ 
tion  or  offset  under  subpart  G  of  this 
part. 

§725.310  Modification  of  awards  and  den¬ 
ials. 

(a)  Upon  his  or  her  own  initiative,  or 
upon  the  request  of  any  party,  on  the 
ground  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determina¬ 
tion  of  fact,  the  deputy  commissioner 
may,  at  any  time  before  one  year  from 
the  date  of  the  last  payment  of  bene¬ 
fits,  or  at  any  time  before  one  year 
after  the  denial  of  a  claim,  reconsider 
the  terms  of  an  award  or  denial  of 
benefits.  (See  also  §  725.503(f).) 

(b)  Modification  proceedings  shall  be 
conducted  in  accordance  with  the  pro¬ 
visions  of  this  part  as  appropriate.  Ad¬ 
ditional  evidence  may  be  submitted  by 
any  party  or  requested  by  the  deputy 
commissioner.  Modification  proceed¬ 
ings  shall  not  be  initiated  before  an 
administrative  law  judge  or  the  Bene¬ 
fits  Review  Board. 

(c)  At  the  conclusion  of  modification 
proceedings  the  deputy  commissioner 
may  issue  a  proposed  decision  and 
order  (§725.418),  forward  the  claim  for 
a  hearing  in  accordance  with 
(§725.421)  or,  if  appropriate,  proceed 
in  accordance  with  §  725.409. 

(d)  An  order  issued  following  the 
conclusion  of  modification  proceedings 
may  terminate,  continue,  reinstate  or 
decrease  benefit  payments  or  may 
award  benefits.  Such  order  shall  not 
affect  any  benefits  previously  paid, 
except  that  an  order  increasing  or  de¬ 
creasing  the  amount  of  benefits  pay¬ 
able  may  be  made  effective  on  the 
date  from  which  benefits  were  deter¬ 
mined  payable  by  the  terms  of  an  ear¬ 
lier  award.  In  the  case  of  an  award 
which  is  decreased,  any  payment  made 
in  excess  of  the  decreased  rate  shall  be 
subject  to  collection  or  offset  under 
subpart  G  of  this  part. 

§725.311  Communications  with  respect  to 
claims,  time  computations. 

(a)  Unless  otherwise  specified  by  this 
part  all  requests,  responses,  notices, 
decisions,  orders,  or  other  communica¬ 
tions  required  or  permitted  by  this 
part  shall  be  in  writing. 

(b)  If  required  by  this  part,  any  doc¬ 
ument,  brief,  or  other  statement  sub¬ 
mitted  in  connection  with  the  adjudi¬ 
cation  of  a  claim  under  this  part  shall 
be  sent  to  each  party  to  the  claim  by 
the  submitting  party.  If  proof  of  ser¬ 
vice  is  required  with  respect  to  any 
communication,  such  proof  of  service 
shall  be  submitted  to  the  appropriate 
adjudication  officer  and  filed  as  part 
of  the  claim  record. 
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(c)  Whenever  any  notice,  document, 
brief  or  other  statement  is  served  by 
mail,  three  days  shall  be  added  to  the 
time  within  which  a  reply  or  response 
is  required  to  be  submitted. 

(d)  In  computing  any  period  of  time 
described  in  this  part,  by  any  applica¬ 
ble  statute,  or  by  the  order  of  any  ad¬ 
judication  officer,  the  day  of  the  act 
or  event  from  which  the  designated 
period  of  time  begins  to  run  shall  not 
be  included.  The  last  day  of  the  period 
shall  be  included  unless  it  is  a  Satur¬ 
day,  Sunday  or  legal  holiday,  in  which 
event  the  period  extends  until  ‘  the 
next  day  which  is  not  a  Saturday, 
Sunday  or  legal  holiday.  “Legal  holi¬ 
day”  includes  New  Years  Day,  Wash¬ 
ington’s  Birthday,  Memorial  Day,  In¬ 
dependence  Day,  Labor  Day,  Colum¬ 
bus  Day,  Veterans  Day,  Thanksgiving 
Day,  Christmas  Day  and  any  other 
day  appointed  as  a  holiday  by  the 
President  or  the  Congress  of  the 
United  States. 

SubpoH  D — Adjudication  of  Cloimt; 

Adjudicotion  Officers 

§  725.350  Who  are  the  adjudication  ofTi- 
cers. 

(a)  General.  The  persons  authorized 
by  the  Secretary  of  Labor  to  accept 
evidence  and  decide  claims  on  the 
basis  of  such  evidence  are  called  “adju¬ 
dication  officers”.  This  section  de¬ 
scribes  the  status  of  black  lung  claims 
adjudication  officers. 

(b)  Deputy  commissioner.  The 
deputy  commissioner  is  that  official  of 
the  DCMWC  or  his  designee  who  is 
authorized  to  perform  functions  with 
respect  to  the  development,  processing 
and  adjudication  of  claims  in  accor¬ 
dance  with  this  part. 

(c)  Administrative  Law  Judge.  An 
administrative  law  judge  is  that  offi¬ 
cial  appointed  pursuant  to  5  U.S.C. 
3105  (or  Pub.  L.  94-504)  who  is  quali¬ 
fied  to  preside  at  hearings  under  5 
U.S.C.  557  and  is  empowered  by  the 
Secretary  to  conduct  formal  hearings 
with  respect  to  and  adjudicate  claims 
in  accordance  with  this  part.  A  person 
appointed  under  Pub.  L.  94-504  shall 
not  be  considered  an  administrative 
jaw  judge  for  purposes  of  this  part  for 
any  period  after  March  1,  1979. 

§  725.351  Powers  of  adjudication  officers. 

(a)  Deputy  commissioner.  the 
deputy  commissioner  is  authorized  to 

(1)  make  determinations  with  respect 
to  claims  as  is  provided  in  this  part;  (2) 
conduct  conferences  and  informal  dis 
covery  proceedings  as  provided  in  this 
part;  (3)  to  compel  the  production  of 
documents  by  the  issuance  of  a  sub¬ 
poena,  with  the  written  approval  of 
the  Director;  (4)  prepare  doctiments 
for  the  signature  of  parties;  (5)  issue 
appropriate  orders  as  provided  in  this 
part;  and  (6)  do  all  other  things  con¬ 
formable  to  law  necessary  to  enable 


him  or  her  to  discharge  the  duties  of 
the  office. 

(b)  Administrative  law  judge.  An  ad¬ 
ministrative  law  judge  is  authorized  to 

(1)  conduct  formal  hearings  in  accor¬ 
dance  with  the  provisions  of  this  part; 

(2)  administer  oaths  and  examine  wit¬ 
nesses;  (3)  compel  the  production  of 
documents  and  appearance  of  wit¬ 
nesses  by  the  issuance  of  subpoenas; 
(4)  issue  decisions  and  orders  with  re¬ 
spect  to  claims  as  provided  in  this 
part;  and  (5)  do  all  other  things  con¬ 
formable  to  law  necessary  to  enable 
him  or  her  to  discharge  the  duties  of 
the  office. 

(c)  If  any  person  in  proceedings 
before  an  adjudication  officer  disobeys 
or  resists  any  lawful  order  or  process, 
or  misbehaves  during  a  hearing  or  so 
near  the  place  thereof  as  to  obstruct 
the  same,  or  neglects  to  produce,  after 
having  been  ordered  to  do  so,  any  per¬ 
tinent  book,  paper  or  document,  or  re¬ 
fuses  to  appear  after  having  been  sub¬ 
poenaed,  or  upon  appearing  refuses  to 
take  the  oath  as  a  witness,  or  after 
having  taken  the  oath  refuses  to  be 
examined  according  to  law,  the  adjudi¬ 
cation  officer  shall  certify  the  facts  to 
the  Federal  district  court  having  juris¬ 
diction  in  the  place  in  which  he  or  she 
is  sitting  (or  to  the  U.S.  District  Court 
for  the  District  Court  of  Columbia  if 
he  or  she  is  sitting  in  the  District) 
which  shall  thereupon  in  a  summary 
manner  hear  the  evidence  as  to  the 
acts  complained  of,  and,  if  the  evi¬ 
dence  so  warrants,  punish  such  person 
in  the  same  manner  and  to  the  same 
extent  as  for  a  contempt  committed 
before  the  court,  or  commit  such 
person  upon  the  same  condition  as  if 
the  doing  of  the  forbidden  act  had  oc¬ 
curred  with  reference  to  the  process  or 
in  the  presence  of  the  court. 

§725.352  Disqualification  of  adjudication 
oDIcer. 

(a)  No  adjudication  officer  shall  con¬ 
duct  any  proceedings  in  a  claim  in 
which  he  or  she  is  prejudiced  or  par¬ 
tial,  or  where  he  or  she  has  any  inter¬ 
est  in  the  matter  pending  for  decision. 
A  decision  to  withdraw  from  the  con¬ 
sideration  of  a  claim  shall  be  within 
the  discretion  of  the  adjudication  offi¬ 
cer.  If  that  adjudication  officer  with¬ 
draws,  another  officer  shall  be  desig¬ 
nated  by  the  Director  or  the  Chief  Ad¬ 
ministrative  Law  Judge  as  the  case 
may  be,  to  complete  the  adjudication 
of  the  claim. 

(b)  No  adjudication  officer  shall  be 
permitted  to  appear  or  act  as  a  repre¬ 
sentative  of  a  party  under  this  part 
while  such  individual  is  employed  as 
an  adjudication  officer  or  within  two 
years  after  the  termination  of  such 
employment.  No  fee  or  reimbursement 
shall  be  awarded  luider  this  part  to  an 
individual  who  acts  in  violation  of  this 
paragraph. 

(c)  No  adjudication  officer  shall  act 
in  any  claim  involving  a  party  which 


employed  such  adjudication  officer 
within  one  year  before  the  adjudica¬ 
tion  of  such  claim. 

(d)  Notwithstanding  paragraph  (a) 
of  this  section,  no  adjudication  officer 
shall  be  permitted  to  act  in  any  claim 
involving  a  party  who  is  related  to  the 
adjudication  officer  by  consanguinity 
or  affinity  within  the  third  degree  as 
determined  by  the  law  of  the  place 
where  such  party  is  domiciled.  Any 
action  taken  by  an  adjudication  officer 
in  knowing  violation  of  this  paragraph 
shall  be  void. 

Parties  and  Representatives 

§725.360  Partien  to  proceedings. 

(a)  Except  as  provided  in  §725.361  no 
person  other  than  the  Secretary  of 
Labor  and  authorized  personnel  of  the 
Department  of  Labor  shall  participate 
at  any  stage  in  the  adjudication  of  a 
claim  for  benefits  under  this  part 
unless  such  person  is  determined  by 
the  appropriate  adjudication  officer  to 
qualify  under  the  provisions  of  this 
section  as  a  party  to  the  claim.  The 
following  persons  shall  be  parties: 

(1)  The  claimant; 

(2)  A  person  other  than  a  claimant 
authorized  to  execute  a  claim  on  such 
claimant’s  behalf  pursuant  to 
§725.301; 

(3)  Any  coal  mine  operator  notified 
pursuant  to  §725.412  of  its  possible  li¬ 
ability  for  the  claim;  and 

(4)  Any  insurance  carrier  of  such  op¬ 
erator. 

(5)  The  Director  shall  be  a  party  in 
all  proceedings  relating  to  a  claim  for 
benefits  under  this  part. 

(b)  A  widow,  child,  parent,  brother, 
or  sister,  or  representative  of  a  dece¬ 
dent’s  estate,  who  makes  a  showing  in 
writing  that  his  or  her  rights  with  re-* 
spect  to  benefits  may  be  prejudiced  by 
a  decision  that  may  be  made,  may  be 
made  a  party. 

(c)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  which 
has  not  been  notified  pursuant  to 
§725.412  and  which  makes  a  showing 
in  v/riting  that  its  rights  may  be  preju¬ 
diced  by  a  decision  of  an  adjudication 
officer  may  be  made  a  party. 

(d)  Any  other  individual  may  be 
made  a  party  if  that  individual’s  rights 
with  respect  to  benefits  may  be  preju- 
ciced  by  a  decision  to  be  made. 

§  725.361  Party  amicus  curiae. 

At  the  discretion  of  the  Chief  Ad¬ 
ministrative  Law  Judge  or  the  admin¬ 
istrative  law  judge  assigned  to  the 
case,  a  person  or  entity  which  is  not  a 
party  may  be  allowed  to  participate 
amicus  curiae,  in  a  formal  hearing 
only  as  to  an  issue  of  law.  A  person 
may  participate  amicus  curiae  in  a 
formal  hearing  upon  written  request 
submitted  with  supporting  arguments 
prior  to  the  hearing.  If  the  request  is 
granted,  the  administrative  law  judge 
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hearing  the  case  will  Inform  the  party 
of  the  extent  to  which  participation 
will  be  permitted.  The  request  may, 
however,  be  denied  summarily  and 
without  explanation. 

§  725.362  Representation  of  parties. 

(a)  Except  for  the  Secretary  of 
Labor  whose  interests  shall  be  repre¬ 
sented  by  the  Solicitor  of  Labor  or  his 
or  her  designee,  each  of  the  parties 
may  appoint  an  individual  to  represent 
his  or  her  interest  in  any  proceeding 
for  determination  of  a  claim  under 
this  part.  Such  appointment  shall  be 
made  in  writing  or  on  the  record  at 
the  hearing.  A  written  notice  appoint¬ 
ing  a  representative  shall  be  signed  by 
the  party  or  his  or  her  legal  guardian 
and  shall  be  sent  to  the  Office  or,  for 
representation  at  a  formal  hearing,  to 
the  Chief  Administrative  Law  Judge. 
In  any  case  such  representative  must 
be  qualified  under  §725.363. 

(b)  Any  party  may  waive  his  or  her 
right  to  be  represented  in  the  adjudi¬ 
cation  of  his  or  her  claim  or  defense. 
If  an  adjudication  officer  determines 
that  a  claimant  who  has  been  in¬ 
formed  of  his  or  her  right  to  represen¬ 
tation,  does  not  wish  to  obtain  the  ser¬ 
vices  of  a  representative,  such  adjudi¬ 
cation  officer  shall  proceed  to  consider 
the  claim  in  accordance  with  this  part, 
unless  it  is  apparent  that  the  claimant 
is,  for  any  reason,  unable  to  continue 
without  the  help  of  a  representative. 
Unless  a  hearing  is  to  be  conducted  at 
which  the  claimant’s  appearance  is  re¬ 
quired,  it  shall  not  be  necessary  for  an 
adjudication  officer  to  inquire  as  to 
the  ability  of  a  claimant  to  proceed 
without  representation,  and  in  any  ad¬ 
judication  taking  place  without  a 
hearing,  the  failure  of  a  claimant  to 
obtain  representation  shall  be  consid¬ 
ered  a  waiver  of  the  claimant’s  right  to 
representation.  Prior  to  the  closing  of 
the  record,  however,  any  claimant  may 
revoke  such  waiver  and  obtain  a  repre¬ 
sentative. 

§725.363  QuaKrication  of  representative. 

(a)  Attorney.  Any  attorney  in  good 
standing  who  is  admitted  to  practice 
before  a  court  of  a  State,  territory,  dis¬ 
trict,  or  insular  possession,  or  before 
the  Supreme  Court  of  the  United 
States,  or  other  Federal  court  and  is 
not,  pursuant  to  any  provision  of  law, 
prohibited  from  acting  as  a  represen¬ 
tative  may  be  appointed  as  a  represen¬ 
tative. 

(b)  Other  person.  Any  other  person 

with  the  approval  of  the  adjudication 
officer  may  be  appointed  as  a  repre¬ 
sentative  so  long  as  that  person  is  not, 
pursuant  to  any  provision  of  law,  pro¬ 
hibited  from  acting  as  a  representa¬ 
tive.  — 

§  725.364  Authority  of  representative. 

A  representative,  appointed  and 
qualified  as  provided  in  §§  725.362  and 


725.363  may  make  or  give,  on  behalf  of 
the  party  he  or  she  represents,  any  re¬ 
quest  or  notice  relative  to  any  proceed¬ 
ing  before  an  adjudication  officer  in¬ 
cluding  formal  hearing  and  review, 
except  that  such  representative  may 
not  execute  a  claim  for  benefits,  unless 
he  or  she  is  a  person  designated  in 
§725.301  as  authorized  to  execute  a 
claim.  A  representative  shall  be  enti¬ 
tled  to  present  or  elicit  evidence  and 
make  allegations  as  to  facts  and  law  in 
any  proceeding  affecting  the  party 
represented  and  to  obtain  information 
with  respect  to  the  claim  of  such  party 
to  the  same  extent  as  such  party. 
Notice  given  to  any  party  of  any  ad¬ 
ministrative  action,  determination,  or 
decision,  or  request  to  any  party  for 
the  production  of  evidence  shall  be 
sent  to  the  representative  of  such 
party  and  such  notice  or  request  shall 
have  the  same  force  and  effect  as  if  it 
has  been  sent  to  the  party  represent¬ 
ed. 

§  725.365  Approval  of  representative’s 
fees;  lien  against  benefits. 

No  fee  charged  for  representation 
services  rendered  with  respect  to  any 
claim  under  this  part  shall  be  valid 
unless  approved  pursuant  to  this  sub¬ 
part.  No  contract  or  prior  agreement 
for  a  fee  shall  be  valid.  In  cases  where 
the  obligation  to  pay  the  attorney’s 
fee  is  upon  the  claimant,  the  amount 
of  the  fee  awarded  may  be  made  a  lien 
upon  the  benefits  due  under  an  award 
and  the  adjudication  officer  shall  fix, 
in  the  award  approving  the  fee,  such 
lien  and  the  manner  of  payment  of 
the  fee.  Any  representative  who  is  not 
an  attorney  may  be  awarded  a  fee  for 
services  under  tills  subpart  except  that 
no  lien  may  be  imposed  with  respect  to 
such  representative’s  fee. 

$  725.366  Fccfl  for  representatives. 

(a)  A  representative  seeking  a  fee  for 
services  performed  on  behalf  of  a 
claimant  shall  make  application  there¬ 
for  to  the  Deputy  Commissioner,  Ad¬ 
ministrative  Law  Judge,  or  appropri¬ 
ate  appellate  tribunal,  as  the  case  may 
be,  before  whom  the  services  were  per¬ 
formed.  The  application  shall  be  filed 
and  served  upon  the  claimant  and  all 
other  parties  within  the  time  limits  al¬ 
lowed  by  the  Deputy  Commissioner, 
Administrative  Law  Judge,  or  appro¬ 
priate  appellate  tribunal.  The  applica¬ 
tion  shall  be  supported  by  a  complete 
statement  of  the  extent  and  character 
of  the  necessary  work  done,  and  shall 
indicate  the  professional  status  (e.g., 
attorney,  paralegal,  law  clerk,  lay  rep¬ 
resentative,  clerical,  or  other  person) 
of  the  person  performing  such  work, 
and  the  customary  billing  rate  for 
each  such  person.  The  application 
shall  also  include  a  listing  of  reason¬ 
able  unreimbursed  expenses,  including 
those  for  travel,  incurred  by  the  repre¬ 
sentative  or  an  employee  of  a  repre¬ 


sentative  in  establishing  the  claim¬ 
ant’s  case.  Any  fee  requested  under 
this  paragraph  shall  also  contain  a  de¬ 
scription  of  any  fee  requested, 
charged,  or  received  for  services  ren¬ 
dered  to  the  claimant  before  any  State 
or  Federal  court  or  agency  in  connec¬ 
tion  with  a  similar  matter. 

(b)  Any  fee  approved  under  para¬ 
graph  (a)  of  this  section  shall  be  rea¬ 
sonably  commensurate  with  the  neces¬ 
sary  work  done  and  shall  take  into  ac¬ 
count  the  quality  of  the  representa¬ 
tion,  the  complexity  of  the  legal  issues 
involved,  the  level  of  aflministrative 
proceedings  to  which  the  claim  was 
raised,  the  level  at  which  the  represen¬ 
tative  enteied  the  proceedings,  and 
any  other  information  which  may  be 
relevant  to  the  amount  of  fee  request¬ 
ed.  No  fee  shall  be  approved  for  work 
done  on  claims  filed  between  Decem¬ 
ber  30,  1969,  and  June  30,  1973,  under 
Part  B  of  Title  IV  of  the  Act  except 
for  services  rendered  on  behalf  of  the 
claimant  in  regard  to  the  review  of  the 
claim  under  section  435  of  the  Act. 

(c)  In  awarding  a  fee  the  appropriate 
adjudication  officer  shall  consider  and 
shall  add  to  the  fee  the  amount  of  rea¬ 
sonable  and  unreimbiu-sed  expenses 
incurred  in  establishing  the  claimant’s 
case.  Reimbursement  for  travel  ex¬ 
penses  incurred  by  an  attorney  shall 
be  determined  in  accordance  with  the 
provisions  of  §  725.459(a).  No  reim¬ 
bursement  shall  be  permitted  for  ex¬ 
penses  incurred  in  obtaining  medical 
or  other  evidence  which  has  previous¬ 
ly  been  submitted  to  the  Office  in  con¬ 
nection  with  the  claim. 

(d)  Upon  receipt  of  a  request  for  ap¬ 
proval  of  a  fee  such  request  shall  be 
reviewed  and  evaluated  by  the  appro¬ 
priate  adjudication  officer  and  a  fee 
award  issueti.  Only  a  party  adversely 
affected  by  such  award,  or  a  petition¬ 
ing  attorney  or  representative  who  be¬ 
lieves  the  fee  to  be  inadequate,  may 
request  recotisideration  thereof  by  the 
adjudication  officer  making  the  fee 
award.  A  revised  or  modified  fee  award 
may  then  be  issued,  if  appropriate. 

(e)  Each  request  for  reconsideration 
or  review  of  a  fee  award  shall  be  in 
writing  and  shall  contain  supporting 
statements  or  information  pertinent  to 
any  increase  or  decrease  requested.  If 
a  fee  awarded  by  a  deputy  commis¬ 
sioner  is  disputed,  such  award  shall  be 
appealed  directly  to  the  Benefits 
Review  Board  for  a  determination  of 
whether  the  Deputy  Conunissioner’s 
fee  determination  is  supported  by  sub¬ 
stantial  evidence  and  is  in  accordance 
with  law.  In  a  fee  dispute  case  the 
record  before  the  Board  shall  consist 
of  the  order  of  the  deputy  commis¬ 
sioner  awarding  or  denying  the  fee, 
the  application  for  a  fee,  and  the  docu¬ 
mentary  evidence  contained  in  the  file 
v/hich  verifies  or  refutes  any  item 
claimed  in  the  fee  application. 
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§725.367  Payment  of  a  claimant’s  attor¬ 
ney’s  fee  by  responsible  operator. 

If  an  operator  declines  to  pay  any 
benefits  on  or  before  the  30th  day 
after  receiving  written  notice  of  its  li¬ 
ability  for  a  claim  on  the  ground  that 
there  is  no  liability  for  benefits  within 
the  provisions  of  the  Act,  and  the 
person  seeking  benefits  shall  there¬ 
after  have  utilized  the  services  of  an 
attorney  in  the  successful  prosecution 
of  his  or  her  claim,  there  shall  be 
aw'arded,  in  addition  to  the  aw^ard  of 
benefits,  in  an  order,  a  reasonable  at¬ 
torney’s  fee  against  the  operator  or 
carrier  in  an  amount  approved  by  the 
deputy  commissioner,  administrative 
law'  judge.  Board,  or  court,  as  the  case 
may  be  which  shall  be  paid  directly  by 
the  operator  or  carrier  to  the  claim¬ 
ant’s  attorney  in  a  lump  sum  after  the 
order  becomes  final. 

Claim  Development 
§725.401  General. 

After  a  claim  has  been  received  by 
the  Deputy  Commissioner,  the  Deputy 
Commissioner  shall  take  such  action 
as  is  necessary  to  develop,  process,  and 
make  determinations  with  respect  to 
the  claim  a.s  provided  in  this  subpart. 

§725.402  Approved  State  workers’  com¬ 
pensation  law. 

If  a  Deputy  Commissioner  deter¬ 
mines  that  any  claim  filed  under  this 
part  is  one  subject  to  adjudication 
under  a  workers’  compensation  law  ap¬ 
proved  under  Part  722  of  this  sub¬ 
chapter,  he  or  she  shall  advise  the 
claimant  of  this  determination  and  of 
the  Act’s  requirement  that  the  claim 
must  be  filed  under  the  applicable 
State  workers’  compensation  law.  The 
Deputy  Commissioner  shall  then  pre¬ 
pare  a  proposed  decision  and  order  dis¬ 
missing  the  claim  for  lack  of  jurisdic¬ 
tion  pursuant  to  §725.418  and  proceed 
as  appropriate. 

§725.403  Requirement  to  file  under  state 
workers’  compensation  law — Section 
413  claims. 

(a)  No  benefits  shall  be  payable  to  or 
on  behalf  of  a  claimant  who  has  filed 
a  claim  under  section  415  of  Part  B  of 
Title  IV  of  the  Act,  for  any  period  of 
eligibility  occurring  betw'een  July  1 
and  December  31,  1973,  unless  the 
claimant  has  filed  and  diligently  piu*- 
sued  a  claim  for  benefits  under  an  ap¬ 
plicable  State  workers’  compensation 
law.  A  State  w'orkers’  compensation 
claim  need  not  be  filed  where  filing 
would  be  futile.  It  shall  be  determined 
that  the  filing  of  a  State  claim  would 
be  futile  when: 

ll)  The  period  within  which  the 
claim  may  be  filed  under  such  law  has 
expired:  or 

(2)  Pneumoconiosis  as  defined  in 
Part  718  of  this  subchapter  is  not  com¬ 
pensable  under  such  law;  or 
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(3)  The  maximum  amount  of  com¬ 
pensation  or  the  maximum  number  of 
compensation  payments  allow'able 
under  such  law  has  already  been  paid; 
or 

(4)  The  claimant  does  not  meet  one 
or  more  conditions  of  eligibility  for 
w’orkers’  compensation  paymenis 
under  applicable  State  law”  or 

(5)  The  claimant  otherwise  estab¬ 
lishes  to  the  satisfaction  of  the  Office 
that  the  filing  of  a  claim  under  State 
law  would  be  futile. 

(b)  Where  the  Office  determines 
that  a  claimant  is  required  to  file  a 
State  claim  under  this  section,  the 
Office  shall  so  notify  the  claimant. 
Such  notice  shall  instruct  the  claim¬ 
ant  to  file  a  State  claim  within  30  days 
of  such  notice.  If  no  such  State  claim 
is  filed  within  the  30-day  period  no 
benefits  shall  be  payable  under  this 
part  to  the  claimant  for  any  period  be¬ 
tween  July  1  and  December  31, 1973. 

(c)  The  failure  of  a  claimant  to 
comply  with  paragraph  (a)  of  this  sec¬ 
tion  shall  not  absolve  any  operator  of 
its  liability  for  the  pa^Tuent  of  bene¬ 
fits  to  a  claimant  for  periods  of  eligi¬ 
bility  occurring  on  or  after  January  1, 
1974. 

(d)  The  Deputy  Commissioner  may 
determine  that  a  claimant  is  ineligible 
for  benefits  under  section  415  of  Part 
B  of  Title  IV  of  the  Act  without  re¬ 
quiring  the  claimant  to  file  a  claim 
under  a  State  workers’  compensation 
law. 

§725.404  Development  of  evidence — Gen¬ 
eral. 

(a)  Employment  history.  Each  claim¬ 
ant  shall  furnish  the  deputy  commis¬ 
sioner  with  a  complete  and  detailed 
history  of  the  coal  miner’s  employ¬ 
ment  and.  upon  request,  supporting 
documentation. 

(b)  Matters  of  record.  Where  it  is 
necessary  to  obtain  proof  of  age,  mar¬ 
riage  or  termination  of  marriage, 
death,  family  relationship,  dependen¬ 
cy  (see  subpart  B  of  this  part),  or  any 
other  fact  w'hich  may  be  proven  as  a 
matter  of  public  record,  the  claimant 
shall  furnish  such  evidence  to  the 
Deputy  Commissioner  upon  request. 

(c)  Documentary  evidence.  If  a 
claimant  is  required  to  submit  docu¬ 
ments  to  the  Deputy  Commissioner, 
the  claimant  shall  submit  the  original 
or  a  certified  copy  thereof  unless  nei¬ 
ther  is  available. 

(d)  Submission  of  insufficient  evi¬ 
dence.  In  the  event  a  claimant  submits 
insufficient  evidence  regarding  any 
matter,  the  Deputy  Commissioner 
shall  inform  the  claimant  of  what  fur¬ 
ther  evidence  is  necessary  and  request 
that  such  evidence  be  submitted 
within  a  specified  reasonable  time 
which  may  upon  request  be  extended 
for  good  cause. 


§  723.405  Development  of  medical  evi¬ 
dence;  scheduling  of  medical  examina¬ 
tions  and  tests. 

(a)  Upon  receipt  of  a  claim,  the 
Deputy  Commissioner  shall  ascertain 
whether  the  claim  was  filed  by  or  on 
account  of  a  miner  as  defined  in 
§  725.202(a).  and  in  the  case  of  a  claim 
filed  on  account  of  a  deceased  miner, 
whether  the  claim  was  filed  by  an  eli¬ 
gible  survivor  of  such  miner  as  defined 
in  subpart  B  of  this  part. 

(b)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  miner,  the  Deputy  Com¬ 
missioner  shall,  where  necessary  or  ap¬ 
propriate,  schedule  the  claimant  for  a 
medical  examination  and  testing 
under  §725.406. 

(c)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  survivor  of  a  miner  the 
Deputy  Commissioner  shall  obtain 
W'hatever  medical  evidence  is  neces¬ 
sary  and  available  for  the  development 
and  evaluation  of  the  claim. 

(d)  After  receipt  of  evidence  ob¬ 
tained  under  paragraphs  (b)  and  (c)  of 
this  section,  the  Deputy  Commissioner 
shall,  where  appropriate,  collect  other 
evidence  necessary  to  establish: 

(1)  The  nature  and  duration  of  the 
miner’s  employment:  and 

(2)  All  other  matters  relevant  to  the 
determination  of  the  claim. 

(e)  If  at  any  time  during  the  process¬ 
ing  of  the  claim  by  the  Deputy  Com¬ 
missioner  the  evidence  establishes 
that  the  claimant  is  not  entitled  to 
benefits  under  the  Act,  the  Deputy 
Commissioner  may  terminate  eviden¬ 
tiary  development  of  the  claim  and 
proceed  as  appropriate, 

§725.406  Medical  examinations  and  tests. 

(a)  Medical  examinations  and  tests 
authorized  by  the  Deputy  Commis¬ 
sioner  shall  be  conducted,  if  possible, 
in  the  vicinity  of  the  miner’s  residence 
by  physicians  or  in  medical  facilities 
selected  from  a  list  compiled  by  the 
Secretary,  or  approved  by  the  deputy 
commissioner. 

(b)  If  any  medical  examination  or 
test  conducted  under  paragraph  (a)  of 
this  section  is  not  administered  or  re¬ 
ported  in  compliance  with  the  provi¬ 
sions  of  Part  718  of  this  subchapter, 
the  deputy  commissioner  shall  sched¬ 
ule  the  miner  for  further  examination 
and  testing  where  necessary  and  ap¬ 
propriate. 

(c)  The  cost  of  any  medical  examina¬ 
tion  or  test  authorized  under  this  sec¬ 
tion  shall  be  paid  by  the  Fund,  The 
Fund  shall  be  reimbursed  for  such 
payments  by  an  operator,  if  any, 
found  liable  for  the  payment  of  bene¬ 
fits  to  the  claimant. 

§  725.407  Additional  medical  evidence. 

(a)  If,  at  any  time  after  the  comple¬ 
tion  of  initial  medical  examinations 
and  tests,  unresolved  medical  ques¬ 
tions  remain,  the  deputy  commissioner 
may  cause  the  claimant  to  be  exam- 
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Incd  by  a  physician  selected  by  the 
deputy  commissioner. 

(b)  Any  miner  dissatisfied  with  the 
results  of  the  medical  examinations  or 
tests  conducted  under  §725.40S  may 
obtain  further  medical  examinations 
or  tests  and  submit  them  to  the 
deputy  cx>nunissioner.  Such  furttier 
examination  or  tests  shall  be  reim¬ 
bursable  by  the  Fund,  or  by  a  respon¬ 
sible  coal  operator  where  appropriate, 
if  the  cJaimant  is  finally  adjudicated 
entitled  to  benefits  and  if  such  further 
examinations  or  tests  were  relevant  to 
the  determination  of  the  claim. 

(c)  If  additional  medical  evidence  is 
obtained  in  accordance  with  para¬ 
graph  (a)  of  this  section,  the  deputy 
commissioner  may  order  the  physician 
selected  to  retest  or  reexamine  the 
miner  to  do  so  without  the  presence  or 
participation  of  any  other  physician 
who  previously  examined  the  miner, 
and  without  benefit  of  the  conclusions 
of  any  other  physician  who  has  exam¬ 
ined  the  miner. 

§725.108  Refusal  to  submit  to  medical  ex¬ 
aminations  or  tests. 

If  an  adjudication  officer  determines 
that  a  miner  has  unreasonably  refused 
to  submit  to  medical  examinations  or 
tests  scheduled  under  §§725  406  or 
725.407(a),  all  evidentiary  develop¬ 
ment  of  the  claim  shall  be  suspended 
and  the  adjudication  officer  shall  pro¬ 
ceed  to  deny  the  claim  by  reason  of 
abandonment  (§725.409)  or  by  dismiss¬ 
al  (§725.465)  as  is  appropriate. 

§725.409  Denial  of  a  claim  by  reason  of 
abandonment. 

(a)  A  claim  may  be  denied  at  any 
time  by  the  deputy  commissioner  by 
reason  of  abandonment  where  the 
claimant  fails: 

(1)  To  vmdergo  a  required  medical 
examination  without  good  cause;  or, 

(2)  To  submit  evidence  sufficient  to 
make  a  determination  of  the  claim;  or, 

(3)  To  pursue  the  claim  with  reason¬ 
able  diligence. 

(b)  If  the  deputy  commissioner  de¬ 
termines  that  a  denial  by  reason  of 
abandonment  Is  appropriate,  he  or  she 
shall  notify  the  claimant  of  the  rea¬ 
sons  for  such  denial  and  of.  the  action 
which  must  be  taken  to  avoid  a  denial 
by  reason  of  abandonment.  If  there  is 
no  respon.se  to  the  notice  within  30 
days  after  such  notice  was  sent,  the 
claim'  shall  be  considered  denied  by 
reason  of  abandonment.  If  the  claim¬ 
ant  responds  in  a  timely  fashion  indi¬ 
cating  a  desire  to  pursue  the  claim,  by 
requesting  a  hearing  or  indicating  the 
intent  to  submit  additional  evidence, 
the  deputy  commissioner  shall,  if  a 
hearing  is  requested,  proceed  in  accor¬ 
dance  with  §725.412  or,  allow  a  reason¬ 
able  time  of  not  less  than  60  days,  for 
the  claimant  to  take  the  specified  re¬ 
medial  action.  If  the  claimant  com¬ 
pletes  the  action  requested  within  the 


time  allowed  the  claim  shall  be  devel¬ 
oped,  proces.sed  and  adjudicated  as 
specified  in  this  part.  If  the  ciaimant 
does  not  fully  comply  with  the  action 
reque.sted  by  the  deputy  commissioner 
the  deputy  commissioner  shall  so 
notify  the  claimant.  If  the  claimant 
docs  not  request  a  hearing  or  fully 
comply  with  the  action  requested  by 
the  deputy  commissioner  within  30 
days  of  such  notification,  the  claim 
shall  be  considered  denied  by  reason 
of  abandomnent, 

(c)  If  a  claim  is  denied  by  reason  of 
abandonment  the  claimant  may, 
within  one  year  from  the  date  of  such 
denial,  request  a  modification  of  the 
denial  in  accordance  with  §725.310.  No 
other  recourse  is  available  in  the  case 
of  a  claim  denied  by  reason  of  aban¬ 
donment. 

§725.410  Initial  finding-s  by  the  deputy 
commissioner. 

(a)  Based  upon  the  evidence  devel¬ 
oped,  the  deputy  commissioner  may 
make  an  initial  finding  with  respect  to 
the  claim. 

(b)  If  the  evidence  supports  an  ini¬ 
tial  finding  of  eligibility,  and  it  has 
been  detennined  that  a  coal  mine  op¬ 
erator  may  be  liable  for  the  claim,  the 
deputy  commissioner  shall  proceed  in 
accordance  with  §725.412.  If  no  opera¬ 
tor  can  be  identified,  the  deputy  com¬ 
missioner  shall  proceed  in  accordance 
with  §725  411. 

(c)  If  the  evidence  submitted  docs 
not  support  an  initial  finding  of  eligi¬ 
bility,  the  deputy  commissioner  shall 
so  notify  the  claimant  in  writing.  This 
notification  shall  specify  the  reasons 
why  the  claim  cannot  be  approved,  the 
additional  evidence  necessary  to  estab¬ 
lish  entitlement,  the  right  of  the 
claimant  to  submit  additional  evi¬ 
dence,  and  the  right  to  request  a  hear¬ 
ing.  Within  60  days  from  the  mailing 
of  such  notice,  unless  such  period  is 
extended  by  the  deputy  commis.sioner 
for  good  cause  showm,  the  claimant 
may  submit  new  evidence  or  request  a 
hearing.  If  the  claimant: 

(1)  Takes  no  action  within  the  speci¬ 
fied  60  day  period,  the  claim  shall  be 
considered  denied  by  reason  of  aban¬ 
donment  (see  §  725.409). 

(2)  Submits  new  evidence  within  the 
specified  60  day  period,  the  deputy 
commissioner  shall  reconsider  the  ini¬ 
tial  finding,  taking  into  account  the 
additional  evidence  submitted.  If  the 
new  evidence  supports  a  finding  of  en¬ 
titlement  the  deputy  commissioner 
shall  proceed  in  accordance  w'ith  para¬ 
graph  (b)  of  this  section.  If  the  new- 
evidence  does  not  support  a  finding  of 
entitlement,  the  deputy  commissioner 
shall  notify  the  claimant  in  writing 
that  he  or  she  may  request  a  hearing 
within  30  days  after  receipt  of  such 
notice.  If  no  hearing  is  requested,  the 
claim  shall  be  deemed  denied  by 
reason  of  abandonment  (see  §725.409). 


(d)  Unless  an  earlier  operator  identi¬ 
fication  has  been  made,  if  a  hearing  is 
requested  under  paragraph  (c)  of  this 
section,  the  deputy  commissioner  shall 
identify  the  coal  mine  operator,  if  any, 
which  may  be  liable  for  the  payment 
of  benefits  to  the  claimant  and  pro¬ 
ceed  in  accordance  with  §  725.412.  If 
no  such  operator  can  be  identified,  the 
deputy  commissioner  may  schedule  a 
conference  (see  §725.416)  or  refer  the 
claim  to  the  Office  of  Administrative 
Law  Judges  for  appropriate  proceed¬ 
ings. 

§725.411  Aifiudication  upon  initial  find¬ 
ings  of  eligibility  and  no  operator  re¬ 
sponsibility. 

(a)  V/here  the  deputy  commissioner 
has  found  that  the  claimant  is  eligible 
and  that  there  is  no  operator  responsi¬ 
ble  for  the  payment  of  benefits,  the 
deputy  commissioner  shall  issue  a  pro¬ 
posed  decision  and  order  including 
findings  of  fact  and  conclusions  of  law 
under  §725.418.  The  claimant  shall 
have  30  days  after  the  date  of  issuance 
of  the  proposed  decision  and  order 
within  which  to  reject  any  or  all  of  the 
terms  contained  in  the  proposed  deci¬ 
sion  and  order.  If  the  claimant  does 
not  reject  the  proposed  decision  and 
order  within  this  30-day  period,  it  will 
become  final  and  effective.  If  for  any 
reason  the  claimant  rejects  a  proposed 
decision  and  order,  the  deputy  com¬ 
missioner  may  take  such  actions  as  is 
appropriate. 

§  725.412  Identification  and  notification  of 
responsible  operator. 

(a)  At  any  time  during  the  process¬ 
ing  of  a  claim  under  this  part  after 
sufficient  evidence  has  been  miade 
available  to  the  deputy  commissioner, 
the  deputy  commissioner  may  identify 
a  coal  miner  operator  (see  §725.491) 
which  m.ay  be  liable  for  the  payment 
of  the  claim  in  accordance  with  the 
criteria  contained  in  subpart  P  of  this 
part.  As  a  general  rule  such  identifica¬ 
tion  shall  be  made  after  the  deputy 
commissioner  has  made  an  initial  fin- 
iding  that  the  claimant  is  eligible  for 
benefits  or  after  the  deputy  commis¬ 
sioner  has  made  an  initial  finding  that 
the  claimant  is  ineligible,  and  a  hear¬ 
ing  has  been  requested.  The  general 
rule  shall  apply  unle.ss  sufficient  evi¬ 
dence  of  the  operator's  identity  is  sub¬ 
mitted  to  the  deputy  commissioner 
and  in  the  opinion  of  the  deputy  com¬ 
missioner,  the  earlier  identification 
and  notification  of  an  operator  will 
significantly  aid  in  the  prompt  adjudi¬ 
cation  of  a  claimant’s  entitlement  to 
benefits. 

(b)  After  the  deputy  commujsioner 
identifies  an  operator  which  may  be 
found  liable  for  payment  of  benefits, 
the  deputy  commissioner  shall  notify 
such  operator  in  writing.  Such  notifi¬ 
cation  shall  include  a  copy  of  the 
claimant's  claim  form  and  a  copy  of  all 
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documentary  evidence  pertaining  to 
the  claim  obtained  by  the  deputy  com¬ 
missioner,  if  any,  and  the  initial  find- 
iiTgs  of  the  deputy  commissioner,  if 
any. 

(c)  If  within  one  year  after  the  final 
adjudication  of  a  claim,  the  adjudica¬ 
tion  officer  determines  that  an  opera¬ 
tor  which  may  be  liable  for  the  pay¬ 
ment  of  benefits  has  not  been  notified 
under  this  section,  such  adjudication 
officer  shall  give  notice  of  possible  li¬ 
ability  and  an  opportunity  to  respond 
to  such  operator.  The  adjudication  of¬ 
ficer  shall  then  take  such  further 
action  on  the  claim  as  may  be  appro¬ 
priate.  There  shall  be  no  time  limit  ap¬ 
plicable  to  a  later  identification  of  an 
operator  under  this  paragraph  if  the 
operator  fraudulently  concealed  its 
identity  as  an  employer  of  the  miner. 

(d)  If,  in  any  case,  there  is  a  dispute 
between  tw’o  or  more  operators  sis  to 
which  may  be  liable  for  the  payment 
of  benefits  to  the  claimant,  aJl  such 
operators  shall  be  notified  under  this 
section  and  the  issue  of  which  opera¬ 
tor  is  liable  shall  be  determined  by  the 
appropriate  adjudication  officer. 

§725.413  Operator’s  response  to  notifica¬ 
tion. 

(a)  Within  30  days  after  receipt  of 
notification  issued  under  §725.412, 
unless  such  period  is  extended  by  the 
deputy  commissioner  for  good  cause 
shown,  or  in  the  interest  of  justice,  a 
notified  operator  shall  indicate  an 
intent  to  accept  or  contest  liability.  If 
notice  is  given  to  the  operator  after 
initial  findings  have  been  made,  the 
operator  shall  indicate  its  agreement 
or  disagreement  with  each  such  find¬ 
ing. 

(b)  (1)  If  the  operator  accepts  liabil¬ 
ity  for  the  claim,  the  deputy  commis¬ 
sioner  shall  issue  a  proposed  decision 
and  order  under  1 725.418. 

(2)  If  the  operator  contests  its  liabil¬ 
ity  or  any  of  the  Initial  findings  of  the 
deputy  commissioner,  if  any,  or  if  the 
deputy  commissioner  has  determined 
the  claimant  to  be  ineligible  for  bene¬ 
fits,  the  deputy  commissioner  shall 
proceed  to  adjudicate  the  claim  in  ac¬ 
cordance  with  this  subpart. 

(3)  If  the  operator  fails  to  respond 
uithin  the  specified  period  such  opera¬ 
tor  shall  be  deemed  to  have  accepted 
the  initial  findings  of  the  deputy  com¬ 
missioner  when  made  and  shall  not, 
except  as  provided  in  §  725.463,  be  per¬ 
mitted  to  raise  issues  or  present  evi¬ 
dence  with  respect  to  issues  inconsis¬ 
tent  with  the  initial  findings  in  any 
further  proceeding  conducted  with  re¬ 
spect  to  the  claim.  In  a  case  where  an 
operator  has  failed  to  respond  to  noti¬ 
fication  such  failure  shall  be  consid¬ 
ered  a  waiver  of  such  operator’s  right 
to  present  evidence  to  the  deputy  com¬ 
missioner  in  connection  with  the 
claim,  imless  the  operator’s  failure  to 
respond  to  notice  is  excused  for  good 


cause,  and  the  deputy  commissioner 
may  proceed  to  issue  a  proposed  deci¬ 
sion  and  order  pursuant  to  §725.418, 
undertake  further  development,  hold 
a  conference,  or  refer  the  claim  for  a 
hearing. 

§725.414  Development  of  operator’s  evi¬ 
dence,  claimant’s  rebuttal  evidence. 

(a)  If  an  operator  notified  of  its  pos¬ 
sible  liability  for  a  claim  after  the 
deputy  commissioner  has  made  initial 
findings  (§  725.410)  with  respect  to  the 
claim  contests  the  claim,  such  opera¬ 
tor  shall  have  60  days  from  the  date 
on  which  the  notice  of  contest  is  sent 
within  which  to  submit  to  the  deputy 
commissioner  and  exchange  with  all 
other  parties  all  available  evidence  rel¬ 
evant  to  any  contested  issue  in  the 
claim.  During  this  60  day  period,  a  no¬ 
tified  operator  may  have  a  miner  ex¬ 
amined  by  a  physician  selected  by 
such  operator  except  that,  no  miner 
shall  be  required  to  travel  more  than 
100  miles  from  his  or  her  place  of  resi¬ 
dence  for  the  purpose  of  submitting  to 
a  medical  examination  requested  by 
an  operator,  unless  a  trip  of  greater 
distance  is  authorized  in  writing  by 
the  deputy  commissioner, 

(b)  If  an  operator  is  notified  of  its 
possible  liability  for  a  claim  before  the 
deputy  commissioner  has  made  initial 
findings  with  respect  to  the  claim  or  if 
no  initial  findings  are  made,  and  if 
such  operator  indicates  its  intent  to 
contest  the  claim,  such  operator  shall 
promptly  undeitake  the  development 
of  its  evidence,  including  any  medical 
evidence  which  may  be  obtained  if  the 
operator  seeks  to  have  the  miner  ex¬ 
amined  by  a  physician  which  it  selects. 
Any  evidence  obtained  by  an  operator 
shall  be  sent  to  the  deputy  commis¬ 
sioner  and  all  other  parties  to  the 
claim.  On  the  basis  of  the  operator’s 
evidence  and  all  other  evidence  sub¬ 
mitted  to  the  deputy  commissioner, 
the  deputy  commissioner  may  make 
initial  findings  with  respect  to  the 
claim  or  may  take  such  other  action  as 
is  appropriate.  If  the  deputy  commis¬ 
sioner  makes  an  initial  finding  that 
the  claimant  is  ineligible  for  benefits, 
the  deputy  commissioner  shall  proceed 
to  consider  the  claim  as  provided  in 
§  725.410(c).  If  the  deputy  conunission- 
er  makes  an  initial  finding  that  the 
claimant  is  eligible  for  benefits  and 
that  the  notified  operator  is  liable  for 
such  benefits,  the  parties  shall  be  so 
notified.  Within  30  days  from  the  date 
on  which  notice  of  the  deputy  commis¬ 
sioner’s  initial  findings  of  eligibility 
and  liability  is  sent  to  the  parties,  each 
party  shall  either  accept  or  contest 
any  or  all  of  such  initial  findings  and 
shall  except  as  provided  in  paragraph 
(d)  of  this  section  submit  any  available 
evidence  not  previously  submitted,  to 
the  deputy  commissioner.  The  deputy 
commissioner  shall  then  proceed  to 
adjudicate  the  claim  under  §725.415. 


The  failure  by  an  operator  to  respond 
to  initial  findings  of  eligibility  made 
under  this  paragraph  shall  have  the 
same  consequences  as  an  operator’s 
failure  to  respond  to  notice  of  a  claim 
(see§725.413(bK3)). . 

(c)  The  report  of  any  medical  exami¬ 
nation  or  test  conducted  under  this 
section  shall  be  submitted  to  the 
deputy  commissioner  and  sent  to  the 
other  parties  to  the  claim  within  the 
applicable  period  set  forth  in  this  sec¬ 
tion,  unless  the  deputy  commissioner 
enlarges  such  period  for  good  cause 
shown  or  in  the  interest  of  justice.  , 

(d)  Upon  receipt  of  a  medical  report 
obtained  by  an  operator  under  this 
section,  a  claimant  shall,  upon  request, 
be  allowed  30  days  from  the  date  on 
which  the  operator’s  report  is  received 
to  obtain  additional  evidence  in  sup¬ 
port  of  the  claim.  Such  evidence  shall 
be  obtained,  submitted  to  the  deputy 
commissioner,  and  exchanged  with  the 
other  parties  within  the  30  day  period 
described  in  tliis  paragraph,  unless  the 
period  is  enlarged  by  the  deputy  com¬ 
missioner  for  good  cause. 

(e)  Except  as  provided  in 
§§  725.417(d)  and  725.456,  evidence  not 
submitted  to  the  deputy  commissioner 
and  exchanged  with  all  parties  by  the 
time  proceedings  under  this  section 
are  concluded,  shall  not  be  considered 
in  cormection  with  a  claim,  unless 
during  the  time  a  claim  is  within  the 
jurisdiction  of  the  deputy  commission¬ 
er,  the  deputy  commissioner  deter¬ 
mines  that  the  interest  of  justice  re¬ 
quires  the  reopening  of  the  period  per¬ 
mitted  for  the  submission  of  evidence. 

§725.415  Action  by  the  deputy  commis¬ 
sioner  after  development  of  operator’s 
evidence. 

(a)  Upon  the  expiration  of  the 
period  permitted  under  §725.414  for 
the  submission  of  evidence,  the  deputy 
commissiemer  shall  review  the  claim 
on  the  basis  of  all  evidence  submitted. 

(b)  After  review  of  aU  evidence  sub¬ 
mitted,  the  deputy  commissioner  may 
schedule  a  conference  in  accordance 
with  §725.416,  issue  a  proposed  deci¬ 
sion  and  order  in  accordance  with 
§725.418,  forward  the  claim  to  the 
Office  of  Administrative  Law  Judges 
in  accordance  with  §725.421,  or  take 
such  other  action  as  the  deputy  com¬ 
missioner  considers  appropriate. 

§725.416  Conferences. 

(a)  At  the  conclusion  of  the  period 
permitted  by  §725.414,  for  the  submis¬ 
sion  of  evidence,  the  deputy  commis¬ 
sioner  may  conduct  an  informal  con¬ 
ference  in  any  claim  where  it  appears 
that  such  conference  will  assist  in  the 
voluntary  resolution  of  any  issue 
raised  with  respect  to  the  claim.  The 
conference  proceedings  shall  not  be 
stenographlcally  reported  and  sworn 
testimony  shall  not  be  taken. 

(b)  The  deputy  commissioner  shall 
notify  the  parties  of  a  definite  time 
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and  place  for  a  conference  and  may  in 
his  or  her  discretion  or  on  the  motion 
of  any  part  cancel  or  reschedule  a  con¬ 
ference. 

(c)  Any  representative  of  an  opera¬ 
tor  or  of  an  operator’s  insurance  carri¬ 
er  must  have  sufficient  authority  to 
effect  settlement. 

(d)  Procedures  to  be  followed  at  a 
conference  shall  be  within  the  discre¬ 
tion  of  the  deputy  commissioner. 

§723.417  Action  at  the  conclusion  of  con¬ 
ference. 

(a)  At  the  conclusion  of  a  confer¬ 
ence,  the  deputy  commissioner  shall 
prepare  a  stipulation  of  contested  and 
uncontested  issues  which  shall  be 
signed  by  the  parties  and  the  deputy 
commissioner.  If  a  hearing  is  conduct¬ 
ed  with  re.spect  to  the  claim,  this  stip¬ 
ulation  shall  be  submitted  to  the 
Office  of  Administrative  I^aw  Judges, 
and  placed  in  the  claim  record. 

(b)  In  any  case,  where  appropriate, 
the  deputy  commissioner  may  permit 
a  reasonable  time  for  the  submission 
of  additional  evidence  following  a  con¬ 
ference. 

(c)  Within  20  days  after  the  termina¬ 
tion  of  all  conference  proceedings  the 
deputy  commissioner  shall  prepare 
and  send  to  the  parties  a  memoran¬ 
dum  of  conference  on  a  form  pre¬ 
scribed  by  the  Office  summarizing  the 
conference  and  including  the  follow¬ 
ing: 

(1)  Date,  time,  and  place  of  confer¬ 
ence: 

(2)  Names,  addressed,  telephone 
numbers,  and  status  (i.e..  claimant,  at¬ 
torney,  operator,  carrier’s  representa¬ 
tives,  etc.); 

(3)  Issues  discussed  at  conference: 

(4)  Additional  material  presented 
(i.e.,  medical  reports,  employment  re¬ 
ports,  marriage  certificates,  birth  cer¬ 
tificates,  etc.); 

(5)  Issues  resolved  at  conference; 
and 

(6)  Deputy  commissioner’s  recom¬ 
mendation. 

(d)  Each  party  shall,  in  writing, 
either  accept  or  reject  in  part  or  in 
whole  the  deputy  commissioner’s  rec¬ 
ommendation,  stating  the  reasons  for 
such  rejection.  If  no  reply  is  received 
within  20  days  from  the  date  on  which 
the  reconrunendation  w’as  sent  to  the 
parties,  the  recommendation  shall  be 
deemed  accepted. 

§  725.418  Proposed  decision  and  order. 

(a)  A  proposed  decision  and  order  is 
a  document  issued  by  the  deputy  com¬ 
missioner  which  purports  to  resolve 
each  contested  Issue  in  a  claim  on  the 
basis  of  the  evidence  submitted  to  or 
obtained  by  the  deputy  commissioner. 
A  proposed  decision  and  order  shall  be 
considered  a  final  adjudication  of  a 
claim  only  as  provided  in  §725.419.  A 
proposed  decision  and  order  may  be 
issued  by  the  deputy  commissioner  in 


any  claim  and  at  any  time  during  the 
adjudication  of  a  claim  if: 

(1)  Issuance  is  authorized  or  re¬ 
quired  by  this  part:  or, 

(2)  The  deputy  commissioner  deter¬ 
mines  that  Issuance  will  expedite  the 
adjudication  of  the  claim. 

(b)  A  proposed  decision  and  order 
shall  contain  findings  of  fact  and  con¬ 
clusions  of  law,  and  an  appropriate 
order  based  thereupon  and  shall  be 
served  on  all  parties  to  the  claim.  The 
proposed  decision  and  order  shall  re¬ 
flect  the  initial  determination  of  the 
deputy  commissioner,  if  any  (see 
§725.420). 

§725.419  Respon.se  to  proposed  decision 
and  order. 

(a)  Within  30  days  after  the  date  of 
issuance  of  a  proposed  decision  and 
order,  any  party  may  in  writing  re¬ 
quest  a  revision  of  the  proposed  deci¬ 
sion  and  order  or  a  hearing.  If  a  hear¬ 
ing  is  requested,  the  deputy  commis¬ 
sioner  shall  refer  the  claim  to  the 
Office  of  Administrative  Law  Judges 
(see  §725.421). 

(b)  Any  response  made  by  a  party  to 
a  proposed  decision  and  order  shall 
specify  the  findings  and  conclusions 
with  which  the  responding  party  dis¬ 
agrees,  and  shall  be  served  on  the 
deputy  commissioner  and  all  other 
parties  to  the  claim. 

(c)  If  a  timely  request  for  revision  of 
a  proposed  decision  and  order  is  made, 
the  deputy  commissioner  may  amend 
the  proposed  decision  and  order,  as 
circumstances  require,  and  serv'e  the 
revised  proposed  decision  and  order  on 
all  parties  or  take  such  other  action  as 
is  appropriate.  If  a  revised  proposed 
decision  and  order  is  issued  each  party 
to  the  claim  shall  have  30  days  from 
the  date  of  issuance  of  that  revised 
proposed  decision  and  order  within 
which  to  request  a  hearing.  The 
deputy  commissioner  may,  in  any  case, 
forward  a  claim  for  hearing  without 
having  received  a  request  to  so  act, 
after  the  issuance  of  a  proposed  deci¬ 
sion  and  order  or  revised  proposed  de¬ 
cision  and  order. 

(d)  If  no  response  to  a  proposed  deci¬ 
sion  and  order  is  sent  to  the  deputy 
commissioner  within  the  period  de¬ 
scribed  in  paragraph  (a)  of  this  sec¬ 
tion,  or  if  no  response  to  a  revised  pro¬ 
posed  decision  and  order  is  sent  to  the 
deputy  commissioner  within  the 
period  described  in  paragraph  (b)  of 
this  section,  and  the  deputy  conunis- 
sioner  does  not  consider  it  appropriate 
to  transfer  the  claim  for  a  hearing,  the 
proposed  decision  ^  and  order  shall 
become  a  final  decision  and  order 
which  is  effective  upon  the  expiration 
of  the  applicable  30  day  period.  Once  a 
proposed  decision  and  order  or  revised 
proposed  decision  and  order  becomes 
final  and  effective  all  rights  to  further 
proceedings  with  respect  to  the  claim 
shall  be  considered  waived,  except  as 
provided  in  §  725.310. 


§  725.420  Initial  determinations. 

(a)  An  “initial  determination”  is  a 
decision  which  may  be  made  only  by 
the  deputy  commissioner  for  the  pur¬ 
pose  of  determining  the  date  from 
which  benefits  may  be  paid  to  certain 
claimants  prior  to  a  final  adjudicaton 
of  a  claim  (see  §  725.522).  An  initial  de¬ 
termination  is  not  itself  a  formal  docu¬ 
ment  but  shall  be  reflected  in  the  pro¬ 
posed  decision  and  order  or  revised 
proposed  decision  and  order,  if  any, 
issued  by  the  deputy  commissioner  in 
accordance  with  §§  725.418  and 
725.419,  or  if  no  proposed  decision  and 
order  is  issued,  the  initial  determina¬ 
tion  shall  be  reflected  in  the  document 
which  transfers  the  claim  for  hearing. 
(§725.421) 

(b)  Except  as  provided  in  §  727.105  of 
this  subpart  a  claim  is  in  a  posture  for 
initial  determination  only  after  all  of 
the  following  conditions  are  met: 

(1)  The  deputy  commissioner  has  de¬ 
termined  based  upon  ail  the  evidence 
presented  by  a  claimant,  coal  operator 
or  any  other  other  party  that  the 
claimant  is  eligible  for  benefits. 

(2)  The  deputy  commissioner  has 
identified  and  notified  an  operator 
which  may  be  liable  for  the  payment 
of  the  claim  in  accordance  with  this 
subpart; 

(3)  The  deputy  commissioner’s  deter¬ 
mination  of  eligibility  and  of  the  noti¬ 
fied  operator’s  liability  is  reflected  in  a 
proposed  decision  an  order  or  revised 
proposed  decision  and  order  issued  in 
accordance  with  §§  725.418  and  725.419 
or  in  the  document  which  refers  the 
claim  to  the  Office  of  Administrative 
Law  Judges  (§  725.421);  and, 

(5)  It  has  been  determined  by  the 
deputy  commissioner  that  a  hearing 
will  be  necessary  to  resolve  contested 
issues  raised  by  any  party  to  the  claim. 

(c)  An  initial  determination  shall  be 
considered  made  with  respect  to  a 
claim  on  the  date  the  deputy  commis¬ 
sioner  refers  the  claim  for  hearing  or 
issues  a  proposed  decision  and  order  in 
such  claim,  unless  the  claimant  re¬ 
quests  a  revision  of  the  proposed  deci¬ 
sion  and  order  in  accordance  with 
§725.419  in  w’hich  case  the  initial  de¬ 
termination  shall  be  considered  made 
on  the  date  of  issuance  of  a  revised 
proposed  decision  and  order  or  on  the 
date  of  the  deputy  commissioner  re¬ 
fuses  to  revise  the  original  proposed 
decision  and  order. 

(d)  If  a  notified  operator  refuses  to 
commence  payment  of  a  claim  within 
30  days  from  the  date  on  which  an  ini¬ 
tial  determination  is  made  under  this 
section,  benefits  shall  be  paid  by  the 
Fund  to  the  claimant  in  accordance 
with  §  725.522,  and  the  operator  shall 
be  liable  to  the  Fund,  if  such  operator 
is  determined  liable  for  the  claim,  for 
all  benefits  paid  by  the  Fund  on 
behalf  of  such  operator,  and  such  pen¬ 
alties  and  interest  as  are  appropriate. 
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§  725.421  Referral  of  claim  to  the  office  of 
administrative  law  judges. 

(a)  In  any  claim  for  which  a  formal 
hearing  is  requested  or  ordered,  and 
with  respect  to  which  the  deputy  com¬ 
missioner  has  completed  his  or  her  de¬ 
velopment  and  adjudication  without 
having  resolved  all  contested  issues  in 
the  claim,  the  deputy  commissioner 
shall  refer  the  claim  to  the  Office  of 
Administrative  Law  Judges  for  a  hear¬ 
ing.  If  the  deputy  commissioner  with 
jurisdiction  over  the  claim  is  located  at 
any  place  outside  Washington,  D.C., 
such  deputy  commissioner  shall  for¬ 
ward  a  claim  with  respect  to  which  a 
hearing  is  required  by  this  part,  to  the 
DCMWC  in  Washington,  D.C.  which 
shall  refer  the  claim  to  the  Office  of 
Administrative  Law  Judges  for  appro¬ 
priate  proceedings. 

(b)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  under 
this  section,  the  deputy  commissioner 
shall  transmit  the  following  to  the 
Office  of  Administrative  Law  Judges 
which  shall  be  placed  in  the  record  at 
the  hearing:  (1)  Copies  of  the  claim 
form  or  forms;  (2)  any  statement,  doc¬ 
ument,  or  pleading  submitted  by  a 
party  to  the  claim;  (3)  a  copy  of  the 
notification  to  an  operator  of  its  possi¬ 
ble  liability  for  the  claim;  (4)  all  evi¬ 
dence  submitted  to  the  deputy  com¬ 
missioner  under  this  part;  (5)  any  writ¬ 
ten  stipulation  of  law  or  fact  entered 
into  by  the  parties;  (6)  any  pertinent 
pleadings  or  forms  submitted  to  the 
deputy  commissioner;  (7)  the  memo¬ 
randum  of  Conference,  if  a  conference 
was  held;  (8)  the  statement  by  the 
deputy  commissioner  of  contested  and 
uncontested  issues  in  the  claim;  and 
(9)  the  deputy  commissioner’s  initial 
determination  of  eligibility,  if  appro¬ 
priate. 

(c)  A  party  may  at  any  time  request 
and  obtain  from  the  deputy  commis¬ 
sioner  copies  of  evidence  transmitted 
to  the  Office  of  Administrative  Law 
Judges  imder  paragraph  (b)  of  this 
section.  If  the  party  has  previously 
been  provided  with  such  evidence,  ad¬ 
ditional  copies  may  be  sent  to  the 
party  upon  the  payment  of  a  copying 
fee  to  be  determined  by  the  deputy 
commissioner. 

§  725.422  Legal  assistance. 

The  Secretary  or  his  or  her  designee 
may,  upon  request,  provide  a  claimant 
with  legal  assistance  in  processing  a 
claim  under  the  Act.  Such  assistance 
may  be  made  available  to  a  claimant  in 
the  discretion  of  the  Solicitor  of  Labor 
or  his  or  her  designee  at  any  time 
prior  to  or  during  the  time  in  which 
the  claim  is  being  adjudicated  and 
shall  be  furnished  without  charge  to 
the  claimant.  Representation  of  a 
claimant  in  adjudicatory  proceedings 
shall  not  be  provided  by  the  Depart¬ 
ment  of  Labor  unless  it  is  determined 
by  the  Solicitor  of  Labor  that  such 


representation  is  in  the  best  interests 
of  the  Black  Lung  Benefits  Program. 
In  no  event  shall  representation  be 
provided  to  a  claimant  in  a  claim  with 
respect  to  which  the  claimant’s  inter¬ 
ests  are  adverse  to  those  of  the  Secre¬ 
tary  of  Labor  or  the  Fund. 

Subporf  E — Hcoringt 

§  725.450  Right  to  a  hearing. 

Any  party  to  a  claim  (see  §  725.360) 
shall  have  a  right  to  a  hearing  con¬ 
cerning  any  contested  issue  of  fact  or 
law  unresolved  by  the  deputy  commis¬ 
sioner.  There  shall  be  no  right  to  a 
hearing  until  the  processing  and  adju¬ 
dication  of  the  claim  by  the  deputy 
commissioner  has  been  completed. 
There  shall  be  no  right  to  a  hearing  in 
a  claim  with  respect  to  which  a  deter¬ 
mination  of  the  claim  made  by  the 
deputy  commissioner  has  become  final 
and  effective  in  accordance  with  this 
part. 

§  725.451  Request  for  hearing. 

After  the  completion  of  proceedings 
before  the  deputy  commissioner  or  as 
is  otherwise  indicated  in  this  part,  any 
party  may  in  writing  request  a  hearing 
on  any  contested  issue  of  fact  or  law. 
A  deputy  commissioner  may  on  his  or 
her  own  initiative  refer  a  case  for 
hearing.  If  a  hearing  is  requested  or  if 
a  deputy  commissioner  determines 
that  a  hearing  is  necessary  to  the  reso¬ 
lution  of  any  issue,  the  claim  shall  be 
referred  to  the  Chief  Administrative 
Law  Judge  for  a  hearing  under 
§725.421. 

§  725.452  Type  of  hearing;  parties. 

(a)  A  hearing  held  under  this  part 
shall  be  conducted  by  an  administra¬ 
tive  law  judge  designated  by  the  Chief 
Administrative  Law  Judge.  Except  as 
otherwise  provided  by  this  part,  all 
hearings  shall  be  conducted  in  accor¬ 
dance  with  the  provisions  of  5  U.S.C. 
554  et  seq. 

(b)  All  parties  to  a  claim  shall  be 
permitted  to  participate  fully  at  a 
hearing  held  in  connection  with  such 
claim. 

(c)  A  full  evidentiary  hearing  need 
not  be  conducted  if  a  party  moves  for 
summary  judgment  and  the  adminis¬ 
trative  law  judge  determines  that 
there  is  no  genuine  issue  as  to  any  ma¬ 
terial  fact  and  that  the  moving  party 
is  entitled  to  the  relief  requested  as  a 
matter  of  law.  All  parties  shall  be  enti¬ 
tled  to  respond  to  the  motion  for  sum¬ 
mary  judgment  prior  to  decision  there¬ 
on. 

§  725.453  Notice  of  hearing. 

All  parties  shall  be  given  at  least  10 
days  written  notice  of  the  date  and 
place  of  a  hearing  and  the  issues  to  be 
resolved  at  the  hearing.  Such  notice 
shall  be  sent  to  each  party  or  repre¬ 
sentative  by  certified  mail. 


§  725.453A  Time  and  place  of  hearing. 

(a)  The  Chief  Administrative  Law 
Judge  shall  assign  a  definite  time  and 
place  for  a  formal  hearing,  and  shall, 
where  possible,  schedule  the  hearing 
to  be  held  at  a  place  within  75  miles  of 
the  claimant’s  residence. 

(b)  If  the  claimant’s  residence  is  not 
in  any  State,  the  Chief  Administrative 
Law  Judge  may  in  his  or  her  discretion 
schedule  the  hearing  in  the  country  of 
the  claimant’s  residence. 

(c)  The  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  the  case  may  in  his  or  her 
discretion  direct  that  a  hearing  with 
respect  to  a  claim  shall  begin  at  one  lo¬ 
cation  and  then  later  be  reconvened  at 
another  date  and  place. 

§  725.454  Change  of  time  and  place  fur 
hearing;  transfer  of  cases. 

(a)  The  Chief  Administrative  Law 
Judge  or  administrative  law  judge  as¬ 
signed  the  case  may  change  the  time 
and  place  for  a  hearing,  either  on  his 
or  her  own  motion  or  for  good  cause 
shown  by  a  party.  The  administrative 
law  judge  may  adjourn  or  postpone 
the  hearing,  or  reopen  the  hearing  for 
the  receipt  of  additional  evidence  for 
good  cause  shown  at  any  time  prior  to 
the  mailing  to  the  parties  of  the  deci¬ 
sion  in  the  case.  Unless  othen^lse 
agreed,  at  least  10  days,  notice  shall  be 
given  to  the  parties  of  any  change  in 
the  time  or  place  of  hearing. 

(b)  The  Chief  Administrative  Law 
Judge  may  for  good  cause  transfer  a 
claim  from  one  administrative  law 
judge  to  another. 

§  725.455  Hearing  procedures — generally. 

(a)  General.  The  purpose  of  any 
hearing  conducted  under  this  subpart 
shall  be  to  resolve  contested  issues  of 
fact  or  law.  Any  findings  or  determina¬ 
tions  made  with  respect  to  a  claim  by 
a  deputy  commissioner  shall  not  be 
considered  by  the  administrative  law 
judge. 

(b)  Evidence.  The  administrative  law 
judge  §hall  at  hearing  inquire  fully 
into  all  matters  at  issue,  and  shall  not 
be  bound  by  common  law  or  statutory 
rules  of  evidence  or  by  technical  or 
formal  rules  of  procedure  except  as 
provided  by  5  U.S.C.  554  and  this  sub¬ 
part.  The  administrative  law  judge 
shall  receive  into  evidence  the  testimo¬ 
ny  of  the  witnesses  and  parties,  the 
evidence  submitted  to  the  Office  of 
Administrative  Law  Judges  by  the 
deputy  commissioner  under  §725.421, 
and  such  additional  evidence  as  may 
be  submitted  in  accordance  with  the 
provisions  of  this  subpart.  The  admin¬ 
istrative  law  Judge  may  entertain  the 
objections  of  any  party  to  the  evidence 
submitted  under  this  section. 

(c)  Procedure.  The  conduct  of  the 
hearing  and  the  order  in  which  allega¬ 
tions  and  evidence  shall  be  presented 
shall  be  within  the  discretion  of  the 
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administrative  law  Judge  and  shall 
afford  the  parties  an  opportimity  for  a 
fair  hearing. 

§725.456  latnxluction  of  CTidenre. 

(a)  All  docurrients  tranamltted  to  the 
Office  of  Administrative  Law  Judges 
pursuant  to  §725.421  shall  be  placed 
into  evidence  by  the  administrative 
law  Judge  as  exhibits  of  the  Director, 
subject  to  objection  by  any  party. 

(b)  Except  as  is  otherwise  provided 
in  this  section,  evidence  not  submitted 
to  the  deputy  commissioner  and  the 
parties  withiii  the  time  period  de¬ 
scribed  in  Kubpart  D  of  this  part  shall 
not  be  admissible  into  evidence  unless 
such  evidence  was  not  rc8.souably  ob¬ 
tainable  during  such  period. 

(c)  No  medical  records  or  reports 
shall  be  admii»ible  into  evidence 
unless  such  records  or  reports  have 
first  been  reviewed  by  the  Office  lor 
the  purpo.se  of  determining  whether 
such  records  or  reports  are  in  compli¬ 
ance  with  the  qu^ity  standards  con¬ 
tained  in  Part  718  of  this  subchapter. 

(d)  Evidence  which  was  requested  by 
the  deputy  commissioner  or  any  other 
party  which  was  rot  supplied  in  accor¬ 
dance  with  such  request  may  be  ad¬ 
mitted  into  evidence  by  the  adminis¬ 
trative  law  Judge  if  submitted  by  the 
requesting  party. 

(e)  Any  evidence  previously  submit¬ 
ted  to  the  deputy  commissioner  may 
be  admitted  into  evidence  at  the  hear¬ 
ing  at  the  request  of  any  party,  wheth¬ 
er  or  not  such  evidence  was  transmit¬ 
ted  to  the  Office  of  Administrative 
Law  Judge.s  under  paragraph  (a)  of 
this  section. 

(f)  Evidence  obtained  by  deposition 
or  interrogatory  may  be  admitted  into 
evidence  at  the  hearing,  whether  or 
not  such  evidence  was  previously  sub¬ 
mitted  to  the  deputy  commissioner, 
except  that  no  deposition  or  interroga¬ 
tory  of  a  medical  witne.ss.  shall  be  ad¬ 
missible  unless  such  witness  previously 
filed  a  written  report  of  his  or  her 
findings  concerning  the  claim,  to  the 
deputy  commi.ssioner  within  the  time 
limits  Imposed  under  §§725.406- 
725.421. 

(g)  If  new  evidence  is  submitted  to 
the  administrative  law  Judge  In  accor¬ 
dance  with  paragraphs  (b)  or  (f)  of 
this  section  such  evidence  shall  be  sub¬ 
mitted  to  the  administrative  law  judge 
and  all  parties  to  the  claim  no  later 
than  20  days  before  the  hearing,  in 
order  for  such  evidence  to  be  consid¬ 
ered  admissible. 

(h)  If  during  the  course  of  a  hearing 
it  is  determined  by  the  administrative 
law  judge  that  the  documentary  evi¬ 
dence  submitted  in  accordance  with 
this  section  is  incomplete  as  to  any 
issue  which  must  be  adjudicated,  the 
adminlstative  law  Judge  may,  in  his  or 
her  discretion,  remand  the  claim  to 
the  deputy  commissioner  with  instruc¬ 
tions  to  develop  only  such  additional 


evidence  as  is  required,  or  allow  the 
parties  a  reasonable  time  to  obtain 
and  submit  such  evidence  before  the 
tennlnation  of  the  hearing. 

(i)  The  work  product  of  the  Director 
or  his  or  her  staff  shall  not  be  subject 
to  discovery  by  any  party. 

§725.457  Witnoases. 

(a)  Witnesses  at  the  hearing  shall 
testify  under  oath  or  affirmation.  The 
administrative  law  judge  and  the  par¬ 
ties  may  question  witnesses  with  re¬ 
spect  to  any  ma.tters  relevant  and  ma¬ 
terial  to  any  contested  issue.  No  em¬ 
ployee  of  the  Department  of  Labor 
shall  be  compelled  to  appear  at  a  hear¬ 
ing  in  his  or  her  capacity  as  such  an 
employee  as  a  w’itness  in  any  proceed¬ 
ing  conducted  in  connection  with  a 
claim. 

(b)  No  person  shall  be  required  to 
attend  as  a  witness  in  any  proceeding 
before  an  administrative  law  Judge  at 
a  place  more  than  100  miles  from  his 
or  her  place  of  residence,  unless  lawful 
mileage  and  fee  for  1  day’s  attendance 
is  paid  in  advance  of  the  hearing  date. 

§725.1.58  DepoRitions;  interrogatories. 

The  testimony  of  any  witness  or 
party  may  be  taken  by  deposition  or 
Interrogatory  according  to  the  rules  of 
practice  of  the  Federal  district  court 
for  the  Judicial  district  in  which  the 
case  is  pending  (or  of  the  U.S.  District 
Court  for  the  District  of  Columbia  if 
the  case  is  pending  in  the  District  or 
outside  the  United  States),  except  that 
at  least  thirty  days  prior  notice  of  any 
deposition  shall  be  given  to  all  parties. 
No  post-hearing  deposition  or  interro¬ 
gatory  shall  be  permitted  unless  or¬ 
dered  by  the  administrative  law  judge. 

§  725.459  Witness  fees. 

(a)  A  witne.ss  summoned  to  hearing 
before  an  administrative  law  Judge  or 
whose  deposition  is  taken  shall  receive 
the  same  fees  and  mileage  as  witnesses 
in  courts  of  the  United  States.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  such  fees  shall  be  paid  by  the 
party  summoning  the  witness. 

(b)  No  claimant  shall  be  required  to 
bear  the  financial  responsibility  for 
producing  an  expert  witness  for  cross 
examination  if  such  expert  witness,  re¬ 
gardless  of  his  or  her  availability  to 
attend  the  hearing,  has  previously 
submitted  depositions,  interrogatories, 
or  medical  reports.  Such  expert  wit¬ 
ness,  if  he  or  she  is  required  to  attend 
the  hearing,  shall  be  summoned  and 
shall  have  his  or  her  expert  witness 
fee  paid  by  the  party  who  summons 
such  witness. 

(c)  If  a  claimant  is  determined  enti¬ 
tled  to  benefits,  there  may  be  assessed 
against  a  responsible  operator,  if  any, 
as  costs,  fees  and  mileage  for  neces¬ 
sary  witnesses  •  attending  the  hearing 
at  the  request  of  the  claimant.  Both 
the  necessity  for  the  witness  and  the 


reasonableness  of  the  fees  of  any 
expert  witness  shall  be  approved  by 
the  administrative  law  Judge.  \  The 
amounts  awarded  against  a  responsi¬ 
ble  operator  as  attorney’s  fees,  or 
costs,  fees  and  mileage  for  witnesses 
shall  not  in  any  respect  affect  or  di¬ 
minish  benefits  payable  under  the  Act. 

§  725.459A  Oral  argument  and  written  al¬ 
legations. 

The  parties,  upon  request,  may  be 
allowed  a  reasonable  time  for  the  pre¬ 
sentation  of  oral  argument  at  the 
hearing.  Briefs  or  other  written  state¬ 
ments  or  allegations  as  to  facts  or  law 
may  be  filed  by  any  party  with  the 
permission  of  the  administrative  law 
judge.  Copies  of  any  brief  or  other 
wnritten  statement  shall  be  filed  with 
the  administrative  law  Judge  and 
served  on  all  parties  by  the  submitting 
party. 

§725.460  Consolidated  hearings. 

When  two  or  more  hearings  are  to 
be  held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and  mate¬ 
rial  to  the  matters  at  issue  at  each 
such  hearing  the  Chief  Administrative 
Law  Judge  may  upon  motion  by  any 
party,  or  on  his  or  her  own  motion, 
order  that  a  consolidated  hearing  shall 
be  conducted.  Where  cor»solidated 
hearings  are  held,  a  single  record  of 
the  proceedings  shall  be  made  and  the 
evidence  introduced  in  one  claim  may 
be  considered  a.s  introduced  in  the 
others  and  a  separate  or  Joint  decision 
shall  be  made,  as  appropriate. 

§725.461  Waiver  of  right  to  appear. 

(a)  If  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
Judge  it  shall  not  be  necessary  for  the 
administrative  law  judge  to  give  notice 
of  or  conduct  an  oral  hearing.  A 
waiver  of  the  right  to  appear  shall  be 
made  in  writing  and  filed  with  the 
Chief  Administrative  Law  Judge  or 
the  administrative  law  judge.  Such 
waiver  may  be  v^ithdrawn  by  a  party 
at  any  time  for  good  cause  prior  to  the 
mailing  of  notice  of  the  decision  in  the 
claim.  Even  though  all  of  the  parties 
have  filed  a  waiver  of  the  right  to 
appeal,  the  administrative  law  Judge 
may,  nevertheless,  after  giving  notice 
of  the  time  and  place,  conduct  a  hear¬ 
ing  if  he  or  she  believes  that  the  per¬ 
sonal  appearance  and  testimony  of  the 
party  or  parties  would  assist  in  ascer¬ 
taining  the  facts  in  issue  in  the  claim. 
Where  a  waiver  has  been  filed  by  all 
parties,  and  they  do  not  appear  before 
the  administrative  law  Judge  personal¬ 
ly  or  by  representative,  the  adminis¬ 
trative  law  judge  shall  make  a  record 
of  the  relevant  documentary  evidence 
submitted  in  accordance  with  this  part 
and  any  further  written  stipulations  of 
the  parties.  Such  documents  and  stip¬ 
ulations  shall  be  considered  the  evi¬ 
dence  of  record  in  the  case  and  the  de- 
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cision  shall  be  based  upon  such  evi¬ 
dence. 

(b)  Except  as  provided  in  §725.456, 
the  unexcused  failure  of  any  party  to 
attend  a  hearing  shall  constitute  a 
waiver  of  such  party’s  right  to  present 
evidence  at  the  hearing. 

§725.462  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing— effect. 

A  party  may  on  the  record  withdraw 
his  or  her  controversion  of  any  or  all 
issues  set  for  hearing.  If  a  party  with¬ 
draws  his  or  her  controversion  of  all 
issues,  the  administrative  law  judge 
shall  remand  the  case  to  the  deputy 
commissioner  for  the  issuance  of  an 
appropriate  award. 

§725.463  Issues  to  be  resolved  at  hearing; 
new  issues. 

(a)  Except  as  otherwi.se  provided  in 
this  section,  the  hearing  shall  be  con¬ 
fined  to  those  contested  issues  which 
have  been  identified  by  the  deputy 
commissioner  (see  §725.421)  or  any 
other  issue  raised  in  writing  before  the 
deputy  commissioner. 

(b)  An  administrative  law  judge  may 
consider  a  new  issue  only  if  such  issue 
was  not  reasonably  ascertainable  by 
the  parties  at  the  time  the  claim  was 
before  the  deputy  commissioner.  Such 
new  issue  may  be  raised  upon  applica¬ 
tion  of  any  party  or  upon  an  adminis¬ 
trative  law  judge’s  own  motion  with 
notice  to  all  parties,  at  any  time  after 
a  claim  has  been  transmitted  by  the 
deputy  commissioner  to  the  Office  of 
Administrative  Law  Judges  and  prior 
to  decision  by  an  administrative  law 
judge.  If  a  new  issue  is  raised,  the  ad¬ 
ministrative  law  judge  may  in  his  or 
her  discretion  either  remand  the  case 
to  the  deputy  commissioner  with 
instructions  for  further  proceedings, 
hear  and  resolve  the  new  issue,  or 
refuse  to  consider  such  new  issue. 

(c)  If  a  new  issue  is  to  be  considered 
by  the  administrative  law  judge,  a 
party  may  upon  request  be  granted  an 
appropriate  continuance. 

§725.464  Record  of  hearing. 

All  hearings  shall  be  open  to  the 
public  and  shall  be  mechanically  or 
stenographically  reported.  All  evi¬ 
dence  upon  which  the  administrative 
law  judge  relies  for  decision  shall  be 
contained  in  the  transcript  of  testimo¬ 
ny  either  directly  or  by  appropriate 
reference.  All  medical  reports,  exhib¬ 
its,  and  any  other  pertinent  document 
or  record  either  in  whole  or  in  materi¬ 
al  part  introduced  as  evidence  shall  be 
marked  for  identification  and  incorpo¬ 
rated  into  the  record. 

§  725.465  Dismissals  for  cause. 

(a)  ’The  administrative  law  judge 
may,  at  the  request  of  any  party,  or  on 
his  or  her  own  motion,  dismiss  a  claim: 

(1)  Upon  the  failure  of  a  claimant  or 
his  or  her  representative  to  attend  a 
hearing  without  good  cause; 


(2)  Upon  to  failure  of  the  claimant 
to  comply  with  a  lawful  order  of  the 
administrative  law  judge;  or 

(3)  Where  there  has  been  a  prior 
final  adjudication  of  the  claim  or  de¬ 
fense  to  the  claim  under  the  provi¬ 
sions  of  this  subchapter  (except  as 
provided  in  Part  727  of  this  sub¬ 
chapter). 

(b)  A  party,  who  is  not  a  proper 
party  to  the  claim,  (see  §725.360)  shall 
be  dismissed  by  the  administrative  law 
judge. 

(c)  In  any  case  where  a  dismissal  of  a 
claim,  defense,  or  party  is  sought,  the 
administrative  law  judge  shall  issue  an 
order  to  show  cause  why  the  dismissal 
should  not  be  granted,  and  afford  all 
parties  a  reasonable  time  to  respond  to 
such  order.  After  the  time  for  re¬ 
sponse  has  expired,  the  administrative 
law  judge  shall  take  such  action  as  is 
appropriate  to  rule  on  the  dismissal, 
which  may  include  an  order  dismissing 
the  claim,  defense  or  party. 

(d)  No  claim  shall  be  dismissed  in  a 
case  with  respect  to  which  payments 
prior  to  final  adjudication  have  been 
made  to  the  claimant  in  accordance 
with  §725.522,  except  upon  the  motion 
or  written  agreement  of  the  Director. 

§  725.466  Order  of  dismissal. 

(a)  An  order  dismissing  a  claim  shall 
be  ser\'ed  on  the  parties  in  accordance 
with  §725.477.  The  dismissal  of  a  claim 
shall  have  the  same  effect  as  a  deci¬ 
sion  and  order  disp>osing  of  the  claim 
on  its  merits,  except  as  provided  in 
paragraph  (b)  of  this  section.  Such 
order  shall  advise  the  parties  of  their 
right  to  request  review  by  the  Benefits 
Review  Board. 

(b)  Where  the  Chief  Administrative 
Law  Judge  or  the  administrative  law 
judge  Issues  a  decision  and  order  dis¬ 
missing  the  claim  after  a  show  cause 
proceeding  the  deputy  commissioner 
shall  terminate  any  payments  being 
made  to  the  claimant  under  §725.522, 
and  the  order  of  dismissal  shall,  if  ap¬ 
propriate,  order  the  claimant  to  reim¬ 
burse  the  Fund  for  all  benefits  paid  to 
the  claimant. 

§  725.475  Termination  of  hearings. 

Hearings  are  officially  terminated 
when  all  the  evidence  has  been  re¬ 
ceived,  witnesses  heard,  pleadings  and 
briefs  submitted  to  the  administrative 
law  judge,  and  the  transcript  of  the 
proceedings  has  been  printed  and  de¬ 
livered  to  the  administrative  law 
judge. 

§  725.476  Issuance  of  decision  and  order. 

Within  20  days  after  the  official  ter¬ 
mination  of  the  hearing  (see 
§725.475),  the  administrative  law 
judge  shall  issue  a  decision  and  order 
with  respect  to  the  claim  making  an 
award  to  the  claimant,  rejecting  the 
claim,  or  taking  such  other  action  as  is 
appropriate. 


§  725.477  Form  and  contents  of  decision 
and  order. 

(a)  Orders  adjudicating  claims  for 
benefits  shall  be  designated  by  the 
term  “decision  and  order”  or  “supple¬ 
mental  decision  and  order”  as  appro¬ 
priate,  followed  by  a  descriptive 
phrase  designating  the  particular  type 
of  order,  such  as  “award  of  benefits,” 
“rejection  of  claim,”  “suspension  of 
benefits,”  “modification  of  award.” 

(b)  A  decision  and  order  shall  con¬ 
tain  a  statement  of  the  basis  of  the 
order,  the  names  of  the  parties,  find¬ 
ings  of  fact,  conclusions  of  law,  and  an 
award,  rejection  or  other  appropriate 
paragraph  containing  the  action  of 
the  administrative  law  judge,  his  or 
her  signature  and  the  date  of  issuance. 
A  decision  and  order  shall  be  based 
upon  the  record  made  before  the  ad¬ 
ministrative  law  judge. 

§  725.478  Filing  and  service  of  decision 
and  order. 

On  the  date  of  issuance  of  a  decision 
and  order  under  §  725.477  the  adminis¬ 
trative  law  judge  shall  serve  the  deci¬ 
sion  and  order  on  all  parties  to  the 
claim  by  certified  mail.  On  the  same 
date  the  original  record  of  the  claim 
shall  be  returned  to  the  deputy  com¬ 
missioner  and  the  decision  and  order 
shall  be  considered  to  be  filed  in  the 
office  of  the  deputy  commissioner. 

§  725.479  Finality  of  decisions  and  orders. 

(a)  A  decision  and  order  shall 
become  effective  when  filed  in  the 
office  of  the  deputy  commissioner  (see 
§725.478),  and  unless  proceedings  for 
suspension  or  setting  aside  of  such 
order  are  instituted  within  30  days  of 
such  filing,  the  order  shall  become 
final  at  the  expiration  of  the  30th  day 
after  such  filing  (see  §  725.481). 

(b)  Any  party  may  within  thirty 
days  after  the  filing  of  a  decision  and 
order  under  §  725.478  request  a  recon¬ 
sideration  of  such  decision  and  order 
by  the  administrative  law  judge.  The 
procedures  to  be  followed  in  the  recon¬ 
sideration  of  a  decision  and  order  shall 
be  determined  by  the  administrative 
law  judge. 

(c)  The  time  for  appeal  to  the  Bene¬ 
fits  Review  Board  shall  be  suspended 
during  the  consideration  of  a  request 
for  reconsideration.  After  the  adminis¬ 
trative  law  judge  has  issued  and  filed  a 
denial  of  the  request  for  reconsider¬ 
ation,  or  a  revised  decision  and  order 
in  accordance  with  this  part,  any  dis¬ 
satisfied  party  shall  have  30  days 
within  which  to  institute  proceedings 
to  set  aside  the  new  decision  and  order 
or  affirmance  of  the  original  decision 
and  order. 

§  725.480  Modification  of  decisions  and 
orders. 

A  party  who  is  dissatisifed  with  a  de¬ 
cision  and  order  which  has  become 
final  in  accordance  with  §  725.479  may 
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request  a  modification  of  the  decision 
and  order  if  the  conditions  set  forth  in 
§  725.310  are  met. 

g  72G.481  Right  to  appeal  to  the  Benefits 
Review  Board. 

Any  party  dissatisfied  with  a  deci¬ 
sion  and  order  issued  by  an  adminis¬ 
trative  law  juiige  may.  before  the  deci¬ 
sion  and  order  becomes  final  (see 
§  725.479)  appeal  the  decision  and 
order  to  the  Benefits  Review  Board.  A 
notice  of  appeal  sh.ili  be  filed  with  the 
Board.  Proceedings  before  the  Board 
shall  be  conducted  in  accordance  with 
Part  802  of  tins  title. 

§  72.5.482  Judici.B  levitw. 

(a)  Any  person  adversely  affected  or 
aggrieved  by  a  final  order  of  the  Bene¬ 
fits  Review  Board  may  obtain  a  review 
of  that  order  in  the  U.S.  Court  of  Ap¬ 
peals  for  the  circuit  in  which  the 
injury  occurred  by  filing  in  such  court 
within  60  days  following  the  issuance 
of  such  Board  order  a  written  petition 
praying  that  the  order  be  modified  or 
set  aside.  The  payment  of  the  amounts 
required  by  an  award  shall  not  be 
.stayed  pending  final  decision  in  any 
such  proceeding  unless  ordered  by  the 
court.  No  stay  shall  be  Issued  unless 
the  court  finds  that  irreparable  injury 
w’ould  otherwi.se  ensue  to  an  operator 
or  carrier. 

(b)  The  Director.  Office  of  Workers’ 
Compensation  Program,  as  designee  of 
the  Secretary  of  Labor  responsible  for 
the  administration  and  enforcement  of 
the  Act,  shall  be  considered  the  proper 
party  to  appear  and  present  argument 
on  behalf  of  the  Secretary  of  Labor  In 
all  review  proceedings  conducted  pur¬ 
suant  to  this  part  and  the  Act,  either 
as  petitioner  or  respondent. 

§  725.4H3  Costs  in  proceedings  brought 
witliout  reasonable  grounds. 

If  a  United  States  court  having  juris¬ 
diction  of  proceedings  in  respect  of 
any  claim  or  final  decision  and  order 
determines  that  the  proceedings  in  re¬ 
spect  of  such  claim  or  order  have  been 
instituted  or  continued  before  such 
court  without  reasonable  ground,  the 
costs  of  such  proceedings  shall  be  as¬ 
sessed  against  the  party  who  has  so  in¬ 
stituted  or  continued  such  proceed¬ 
ings. 

Subpart  F — RveponsibU  Coal  Mina  Oparotort 
General  Provisions 

§  72.5.490  Statutory  provisions  and  scope. 

(a)  One  of  the  major  purposes  of  the 
black  lung  benefits  amendments  of 
1977  is  to  provide  a  more  effective 
means  of  transferring  the  responsibil¬ 
ity  for  the  payment  of  benefits  from 
the  Federal  government  to  the  coal  in¬ 
dustry  with  respect  to  claims  filed 
under  this  part.  In  furtherance  of  this 
goal,  a  Black  Lung  Disability  Trust 


Fund  financed  by  the  coal  industry 
was  established  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The  pri¬ 
mary  purpose  of  the  P'und  is  to  pay 
benefits  with  respect  to  all  claims  in 
which  the  last  coal  mine  employment 
of  the  miner  on  whose  account  the 
claim  w’os  filed  occurred  before  Janu¬ 
ary  1,  1970.  With  respect  to  claims  iri 
which  the  miner’s  la.=.t  coal  mine  em¬ 
ployment  occurred  after  January  1, 
1970,  individual  coal  mine  operators 
will  be  liable  for  the  payment  of  bene¬ 
fits.  Where  no  such  opei  ator  exi.sts  or 
the  operator  determined  to  be  liable  is 
in  default  in  any  case,  the  Fund  shall 
pay  the  benefits  due  and  seek  reim¬ 
bursement  as  is  appropriate.  In  addi¬ 
tion,  the  Black  Lung  Benefits  Reform 
Act  of  1977  amended  certain  provi¬ 
sions  affecting  the  scope  of  coverage 
under  the  Act  and  describing  the  ef¬ 
fects  of  particular  corporate  transac¬ 
tions  on  the  liability  of  operators. 

(b)  The  provisions  of  this  subpart 
define  the  tenn  “operator,”  prescribe 
the  manner  in  which  the  identity  of 
an  operator  w'hich  may  be  liable  for 
the  payment  of  benefits— referred  to 
herein  as  a  "responsible  operator”— 
will  be  determined,  and  briefly  de¬ 
scribe  the  obligations  of  operators  to 
secure  the  payment -of  benefits.  (See 
also  Part  726  of  this  subchapter.) 

§72.5.131  Operator  defined. 

(a)  Generally.  In  accordance  w'ith 
Section  3(d)  of  the  Act,  an  operator 
for  purposes  of  this  part  is  “any 
owner,  lessee  or  other  person  who  op¬ 
erates,  controls,  or  supervises  a  coal 
mine  or  any  independent  contractor 
performing  services  or  con.struction  at 
such  mine’'.  In  accordance  with  Sec¬ 
tions  402(d)  and  422(b)  of  the  Act,  cer¬ 
tain  other  employers  including  those 
engaged  in  coal  mine  construction, 
maintenance,  and  transportation  shall 
also  be  considered  to  be  operators  for 
purpo.ses  of  this  part. 

An  independent  contractor  or  self- 
employed  miner,  construction  worker, 
coal  preparation  worker,  or  transpor¬ 
tation  worker  may  also  be  considered  a 
coal  mine  operator  for  purposes  of  this 
part.  It  is  Congi'css’  intent  that  any 
employer  of  a  miner  as  defined  in 
§ 725.202(a)  shall,  to  the  extent  appro¬ 
priate,  be  considered  an  operator  for 
the  purposes  of  this  part,  and  the  pro¬ 
visions  of  this  part  shah  be  construed 
in  keeping  w'ith  this  intent. 

(b)  (1)  In  determining  w'hich  opera¬ 
tor  or  other  employer  is  the  employer 
of  a  particular  miner  primary  consid¬ 
eration  shall  be  given  to  the  identity 
of  the  employer  which  is  directly  re¬ 
sponsible  for  the  supervision,  oper¬ 
ation  and  control  of  the  mine  or  mines 
or  other  facilities  where  the  miner  was 
employed.  However,  Congress  has 
made  it  clear  that  such  supervision  or 
control  may  be  directly  or  indirectly 
exercised.  Therefore,  in  appropriate 


cases  where  for  example,  the  individ¬ 
ual  or  business  entity  most  directly 
connected  with  the  mine  site  is  not  ca¬ 
pable  of  assuming  liability  for  the  pay¬ 
ment  of  benefits  (§725  492(d))  or  is  no 
longer  in  business  and  such  individual 
or  business  entity  is  a  subsidiary  of  a 
parent  company,  a  member  of  a  joint 
venture,  a  partner  in  a  partnership,  or 
is  substantially  owmed  or  controlled  by 
another  business  entity,  such  parent 
entity  or  other  member  of  a  joint  ven¬ 
ture  or  partner  or  controlling  business 
entity  may  be  considered  an  operator 
for  purposes  of  this  part,  regardless  of 
tlie  primary  or  diverse  nature  of  its 
business  activities. 

(2)  Where  a  coal  mine  is  leased,  and 
the  lease  empowers  the  lessor  to  make 
decisions  with  respect  to  the  terms 
and  conditions  under  which  coal  is  to 
be  extracted  or  prepared,  such  as  but 
not  limited  to  the  manner  of  extrac¬ 
tion  or  preparation  or  the  amount  of 
coal  to  be  produced,  the  lessor  may  be 
considered  an  operator  with  respect  to 
employees  of  the  lessee.  Where  a 
lessor  previou.sly  operated  a  coal  mine, 
it  may  be  considered  an  operator  with 
respect  to  employees  of  any  le.ssee  of 
such  mine,  particularly  where  the  lea.s- 
ing  arrangement  was  executed  or  re¬ 
newed  after  the  effective  date  of  this 
part  and  doe.s  not  require  the  lessee  to 
secure  benefits  provided  by  the  Act. 

{c)(l)  An  independent  contractor 
which  performs  or  performed  services 
or  engages  or  engaged  in  construction 
at  a  mine  or  preparation  or  transpor¬ 
tation  facility  may  be  held  liable  for 
the  payment  of  benefits  under  this 
part  as  a  coal  mine  operator  with  re¬ 
spect  to  its  employees  who  work  or 
have  worked  in  or  around  a  coal  mine 
or  coal  preparation  or  transportation 
facility  in  the  extraction,  preparation, 
or  transportation  of  coal  or  in  coal 
mine  construction  in  any  period 
during  w'hich  such  employees  w'ere  ex¬ 
posed  to  coal  dust  during  their  em¬ 
ployment  with  such  contractor.  Such 
contractor’s  status  as  an  operator  shall 
not  be  contingent  upon  the  amount  or 
percentage  of  it.s  work  or  business  re¬ 
lated  to  activities  in  or  around  a  mine, 
nor  upon  the  number  or  percentage  of 
its  employees  engaged  in  such  activi¬ 
ties. 

(2)(i)  Any  individual  who  w'orks  or 
has  worked  as  a  sole  proprietor,  a  part¬ 
ner  in  a  partnership,  a  member  of  a 
family  business  or  who  is  otherwise 
self-employed  in  or  around  a  coal  mine 
or  coal  preparation  or  transportation 
facility  in  the  extraction,  preparation, 
or  transportation  of  coal  or  in  coal 
mine  construction  during  any  period 
such  individual  was  exposed  to  coal 
dust  may  be  considered  an  operator 
under  this  part. 

(ii)  A  self-employed  operator,  de¬ 
pending  upon  the  facts  of  the  ca.se, 
may  be  considered  an  employee  of  any 
other  operator,  person,  or  business 
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entity  which  substantially  controls,  su¬ 
pervises,  or  is  financially  responsible 
for  the  activities  of  the  self-employed 
operator. 

(iii)  For  the  purposes  of  this  part  a 
lessor  of  a  coal  mine  which  leases  such 
mine  to  a  self-employed  operator, 
shall  be  considered  the  employer  of 
such  self-employed  operator  and  its 
employees  if  the  lease  or  agreement  is 
executed  or  renewed  after  the  effec¬ 
tive  date  of  this  part  and  such  lease  or 
agreement  docs  not  require  the  lessee 
to  guarantee  the  payment  of  benefits 
which  may  be  required  under  this 
part. 

§  725.492  ResponpJble  operator  defined. 

(a)  A  “responsible  operator”  is  the 
operator  which  is  det-ermined  liable 
for  the  payment  of  benefits  under  this 
part  for  any  period  after  December  31, 
1973.  In  order  for  an  employer  to  be 
considered  a  responsible  operator  in 
any  case,  the  following  shall  be  estab¬ 
lished. 

(1)  The  miner’s  disability  or  death 
shall  have  arisen  at  least  in  part  out  of 
employment  in  or  around  a  mine  or 
other  facility  during  a  period  when 
the  mine  or  facility  was  operated  by 
such  operator  except  as  provided  in 
§  725.493(a)(2); 

(2)  The  operator  shall  have  been  an 
operator  of  a  coal  mine  or  othei  facili¬ 
ty  for  any  period  after  June  30,  1973; 

(3)  The  miner’s  emplosnnent  with 
the  operator  or  other  employer  shall 
have  included  at  least  one  working  day 
(§  725.493(b))  after  December  31,  1969; 
and 

(4)  The  operator  or  the  employer 
shall  be  capable  of  assuming  its  liabil¬ 
ity  for  the  payment  of  continuing 
benefits  under  this  part,  through  any 
of  the  foilowing  means: 

(i)  By  obtaining  a  policy  or  contract 
of  insurance  under  Section  423  of  the 
Act  and  Part  726  of  this  subchapter,  or 

(ii)  By  qualifying  as  a  self-in.surer 
under  Section  423  of  the  Act  and  Part 
726  of  this  subchapter;  or 

(iii)  By  possessing  any  assets  that 
may  be  available  for  the  payment  of 
benefits  under  this  part  or  through  an 
action  under  subpart  H  of  this  part. 

(b)  In  the  absence  of  evidence  to  the 
contrary,  a  showing  that  a  business  or 
corporate  entity  exists  shall  be 
deemed  sufficient  evidence  of  an  oper¬ 
ator’s  capability  of  assuming  liability 
under  this  part. 

(c)  For  the  purposes  of  determining 
whether  an  employer  is  or  was  an  op¬ 
erator  or  other  employer  covered  by 
the  Act  which  may  be  found  liable  for 
the  payment  of  benefits  to  an  employ¬ 
ee  of  such  employer  under  this  part, 
there  shall  be  a  rebuttable  presump¬ 
tion  that  during  the  course  of  an  indi¬ 
vidual’s  employment  such  individual 
was  regularly  and  continuously  ex¬ 
posed  to  coal  dust  during  the  course  of 
employment.  The  presumption  may  be 


rebutted  by  a  showing  that  the  em¬ 
ployee  was  not  exposed  to  coal  dust 
for  significant  periods  during  such  em¬ 
ployment.  For  purposes  of  §  725.493(a) 
a  year  of  coal  mine  employment  may 
be  established  by  accumulating  inter¬ 
mittent  periods  of  coal  mine  employ¬ 
ment. 

§  72.5,493  Criteria  for  identifying  a  respon¬ 
sible  operator. 

(a)  Determination  of  responsible  op¬ 
erator.  (1)  Subject  to  the  provisions  of 
paragraph  (2)  and  (3)  of  this  .section 
and  provided  that  the  conditions  of 
§  725.492(a)(2)-(a)(4)  are  met,  the  op¬ 
erator  or  other  employer  with  which 
the  miner  had  the  most  recent  periods 
of  cumulative  employment  of  not  less 
than  one  year  as  determined  in  accor¬ 
dance  with  paragraph  (b)  of  this  sec¬ 
tion  shall  be  the  responsible  operator. 

(2)(i)  Except  as  otherwise  provided 
in  this  pa.ragraph  if  tlie  operator  de¬ 
scribed  in  paragraph  (a)(1)  of  this  sec¬ 
tion  was  an  operator  of  a  mine  or 
mines  or  the  owner  of  the  assets  there¬ 
of  on  or  after  January  1, 1970  (a  “prior 
operator”)  and  on  or  after  January  1, 
1970  transferred  such  mine  or  mines 
or  substantially  all  of  the  assets  there¬ 
of  to  another  operator  (a  “successor 
operator”),  such  successor  operator 
shall  be  liable  for  and  shall  secure  the 
payment  of  all  benefits  which  would 
have  been  payable  by  the  prior  opera¬ 
tor  with  respect  to  miners  previously 
employed  by  such  prior  operator  as  if 
the  acquisition  had  not  occurred  and 
the  prior  operator  had  continued  to  be 
a  coal  mine  operator.  A  lessor  of  a  coal 
mine  may  be  considered  a  prior  or  suc- 
ces.sor  operator  in  accordance  with 
this  subpart. 

(ii)  The  stated  congressional  objec¬ 
tive  supporting  Section  422(i)  of  the 
Act  is  to  prevent  a  coal  operator  from 
circumventing  liability  under  this  part 
by  entering  into  corporate  or  other 
biisiness  transactions  which  make  the 
assessment  of  liability  against  that  c^- 
erator  a  financial  or  legal  impossibil¬ 
ity.  Accordingly,  a  prior  operator 
under  paragraph  (a)(2)(i)  of  this  sec¬ 
tion  which  transfers  a  mine  or  mines 
or  substantially  all  the  assets  thereof 
shall  remain  primarily  liable  for  the 
payment  of  benefits  under  this  part 
predicated  on  employment  with  the 
prior  operator  if  such  prior  operator 
meets  the  conditions  of  §  725.492(a)(2) 
and  (a)(4).  If  the  conditions  in 
§  725.492(a)(2)  and  (a)(4)  are  not  met, 
the  successor  operator  shall,  if  appro¬ 
priate,  be  liable  for  the  payment  of 
such  benefits. 

(iii)  Except  as  is  provided  in  para¬ 
graph  (a)(2)  (ii)  of  this  section  if  the 
operator  described  in  paragraph  (a)(1) 
of  this  section  is  a  prior  operator 
which,  on  or  after  January  1,  1970, 
transferred  its  coal  mining  business  or 
substantially  all  the  assets  thereof  to  a 
successor  operator,  or  if  such  business 


or  assets  was  subsequently  transferred 
to  a  successor  of  such  successor  opera¬ 
tor,  such  successor  operator  which  has 
most  recently  acquired  the  coal 
mining  operations  in  question  or  sub¬ 
stantially  all  of  the  assets  thereof 
shall  be  deemed  the  responsible  opera¬ 
tor  if  it  meets  the  conditions  of 
§  725.492(a)(2)  and  (a)(4).  If  such  suc¬ 
cessor  operator  fails  to  meet  such  con¬ 
ditions,  any  prior  operator  or  any  op¬ 
erator  in  the  chain  of  succession,  be¬ 
ginning  with  the  most  recent  operator, 
which  acquired  the  coal  mining  busi¬ 
ness  in  question  or  substantially  all  of 
the  assets  thereof  on  or  after  January 
1,  1970,  and  which  meets  the  condi¬ 
tions  of  §  725,492(a)(2)  and  (a)(4),  may 
be  determined  to  be  the  responsible 
operator.  Wherever  possible  the  em¬ 
ployer  of  the  miner  shall  be  consid¬ 
ered  the  responsible  operator.  Howev¬ 
er,  any  successor  operator  may  be  de¬ 
termined  to  be  the  responsible  opera¬ 
tor  with  respect  to  a  claim  whether  or 
not  the  miner  on  whose  total  disability 
or  death  the  claim  is  predicated  was 
employed  by  such  successor  operator 
for  any  period  of  time, 

(3)  For  purpo.ses  of  paragraph  (a)(2) 
of  this  section,  the  following  shall 
apply  to  corporate  reorganizations,  liq¬ 
uidations,  and  such  other  transactions 
as  are  enumerated  in  this  section,  oc¬ 
curring  on  or  after  January  1,  1970: 

(i)  If  an  operator  ceases  to  exist  by 
reason  of  a  reorganization  which  in¬ 
volves  a  change  in  identity,  form,  or 
place  of  busincvss  or  organization,  how¬ 
ever  effected,  the  resulting  entity 
shall  be  treated  as  the  operator  to 
which  this  section  applies. 

(ii)  If  an  operator  ceases  to  exist  by 
reason  of  a  liquidation  into  a  parent 
corporation,  the  parent  or  successor 
corporation  shall  be  treated  as  the  op¬ 
erator  to  which  this  .section  applies. 

(iii)  If  an  operator  ceases  to  exist  by 
reason  of  a  sale  of  substantially  all  its 
assets,  merger,  con.solidation,  or  divi¬ 
sion,  the  succeasor  operator  or  corpo¬ 
ration,  or  busines.s  entity  shall  be 
treated  as  the  operator  to  which  this 
section  applies. 

(4)  If  there  is  no  operator  which 
meets  the  conditions  of  paragraphs 
(a)(1)  or  (2)  of  this  section,  the  respon¬ 
sible  operator  shall  be  considered  to  be 
the  operator  with  which  the  miner 
had  the  latest  periods  of  cumulative 
employment  of  not  less  than  one  year, 
subject  to  the  provisions  of  paragraph 
(a)(2)  of  this  section  and  provided  that 
the  conditions  of  §  725  492(a)(2)-(a)(4) 
are  met. 

(5)  No  determination  of  responsibil¬ 
ity  made  under  paragraph  (a)(l)-(b)(4) 
of  this  section  shall  be  construed  to 
limit  the  authority  of  the  Secretary  to 
determine  that  any  individual  or  busi¬ 
ness  entity  is  an  operator  under  the 
Act. 

(6)  In  the  event  an  operator  or  other 
employer  is  determined  to  be  a  respon- 
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sible  operator  under  the  provisions  of 
paragraph  (a)(l)-(b)(4)  of  this  section, 
there  shall  be  a  rebuttable  presump¬ 
tion  that  the  miner’s  pneumoconiosis 
arose  in  whole  or  in  part  out  of  his  or 
her  employment  with  such  operator. 
Unless  this  presumption  is  rebutted, 
the  responsible  operator  shall  be  liable 
to  pay  benefits  to  the  claimant  on  ac¬ 
count  of  the  disability  or  death  of  the 
miner  in  accordance  with  this  part.  A 
miner’s  pneumoconiosis  or  total  dis¬ 
ability  therefrom  shall  be  considered 
to  have  arisen  in  whole  or  in  part  out 
of  work  in  or  around  a  mine  if  such 
work  contributed  to  or  aggravated  the 
progression  or  advancement  of  a 
miner’s  loss  of  ability  to  perform  his 
or  her  regular  coal  mine  employment 
or  comparable  employment. 

(b)  From  the  evidence  presented  the 
identity  of  the  operator  or  other  em¬ 
ployer  with  which  the  miner  had  the 
most  recent  periods  of  cumulative  em¬ 
ployment  of  not  less  than  one  year 
and,  to  the  extent  the  evidence  per¬ 
mits,  the  beginning  and  ending  dates 
of  such  periods,  shall  be  ascertained. 
For  purposes  of  this  section,  a  year  of 
employment  means  a  period  of  one 
year  or  partial  periods  totalling  one 
year  during  which  the  miner  was  regu¬ 
larly  employed  in  or  around  a  coal 
mine.  Where  the  evidence  demon¬ 
strates  that  a  miner  was  employed  for 
fewer  than  150  working  days  during 
such  period  or  periods,  such  miner 
may  not  be  determined  to  have  been 
regularly  employed  during  that  year. 
A  “working  day’’  means  any  day  or 
part  of  a  day  for  which  a  miner  re¬ 
ceived  pay  for  work  as  a  miner  (see 
§  725.202(a)). 

§  72.5.494  Insurance  coverage. 

(a)  Any  operator  which  may  be 
liable  for  the  payment  of  benefits 
under  this  part  shall  secure  such  li¬ 
ability  pursuant  to  Section  423  of  the 
Act  by: 

(1)  Qualifying  as  a  self-insurer  or  es¬ 
tablishing  a  qualified  self-insurance 
trust  as  provided  in  Part  726  of  this 
chapter,  or 

(2)  Insuring  and  keeping  insured  the 
payment  of  such  benefits  with  an  au¬ 
thorized  insurance  carrier  or  fund  in 
accordance  with  the  provisions  of  Part 
726  of^this  chapter. 

(b)  *A  coal  mine  construction  or 
transportation  employer  which  is  not 
also  a  coal  mine  operator  shall  not  be 
required  to  purchase  insurance  or 
qualify  as  a  self-insurer  in  accordance 
with  this  part  and  Part  726  of  this  sub¬ 
chapter,  except  that  such  employer 
shall  be  liable  for  the  payment  of 
benefits  to  any  of  its  employees  who 
are  exposed  to  coal  dust  in  the  course 
of  their  employement,  if  eligibility  is 
established  under  this  part  or  Part  727 
of  this  subchapter  and  it  is  determined 
that  such  employer  is  a  responsible  op¬ 
erator  within  the  meaning  of  this  part. 


An  employer  other  than  a  coal  mine 
operator  which  may  be  liable  for  the 
payment  of  benefits  under  this  part  or 
Part  727  of  this  subchapter  shaill  take 
such  action  as  may  be  appropriate  to 
guarantee  the  discharge  of  such  liabil¬ 
ity.  In  connection  with  the  liability  of 
an  employer  described  in  this  para¬ 
graph,  the  deputy  commissioner  may 
requiie  a  deposit  of  security  in  accor¬ 
dance  with  §725.606.  A  coal  mine  con¬ 
struction  or  transportation  employer 
which  aLso  operates  a  coal  mine  or  coal 
preparation  facility  shall  not  be  ex¬ 
cused  from  its  obligation  to  purchase 
insurance  or  self-insure  its  potential  li¬ 
ability  under  the  Act  with  respect  to 
all  covered  employees,  as  described  in 
paragraph  (a)  of  this  section.  Any  at¬ 
tempt  by  a  coal  mine  operator  to  alter 
its  corporate  stnicture  or  reassign  em¬ 
ployees  within  such  structure  fcr  the 
purpo.se  of  avoiding  the  insurance  obli¬ 
gation  of  the  Act  shall  be  considered 
void  for  the  purpose  of  determining 
whether  such  operator  is  in  compli¬ 
ance  w'ith  the  insurance  requirements 
of  the  Act,  or  is  the  employer  of  such 
employees. 

§72.5.49.5  Penalty  for  failure  to  insure. 

(a)  Any  employer  required  to  secure 
the  payment  of  benefits  under  the  Act 
and  §725.494  which  fails  to  secure 
such  benefits  shall  be  subject  to  a  civil 
penalty  to  be  assessed  by  the  Secre¬ 
tary  of  Labor  of  not  more  than  $1,000 
for  each  day  during  which  such  failure 
occurs;  and  in  any  case  w^here  such 
employer  is  a  corporation,  the  presi¬ 
dent,  secretary,  and  treasurer  thereof 
shall  be  also  severally  liable  for  such 
civil  penalty  as  herein  provided  for  the 
failure  of  such  corporation  to  secure 
the  payment  of  benefits;  and  such 
president,  secretary,  and  treasurer 
shall  be  severally  personally  liable, 
jointly  with  such  corporation,  for  any 
payments  or  other  benefit  which  may 
accrue  under  the  Act  in  respect  to  any 
injury  which  may  occur  to  any  em¬ 
ployee  of  such  corporation  while  it 
shall  so  fail  to  secure  the  payment  of 
benefits  as  required  by  the  Act. 

(b)  If  the  Director  determines  that 
an  operator  has  not  fully  discharged 
its  insurance  obligations  imposed  by 
the  Act,  the  Director  shall  notify  the 
operator  and  its  officers  of  the  viola¬ 
tions  and,  if  corrective  action  is  not 
taken  within  a  reasonable  time  speci¬ 
fied  by  the  Director,  the  Director  shall 
forward  the  case  of  the  Chief  Adminis¬ 
trative  Law  Judge  for  appropriate  pro¬ 
ceedings.  The  administrative  law  judge 
assigned  the  case  shall  schedule  and 
conduct  a  hearing  with  respect  to  the 
liability  of  the  operator  for  the  penaly 
described  in  this  section.  A  penalty 
hearing  conducted  in  accordance  with 
the  paragraph  shall  be  subject  to  the 
provisions  of  5  U.S.C,  554  and  proceed¬ 
ings  shall  be  determined  in  the  discre¬ 
tion  of  the  administrative  law  judge. 


(c)  An  action  may  be  commenced 
under  this  section  at  any  time  after  in¬ 
formation  supporting  such  action  be¬ 
comes  know'n  to  the  Director. 

(d)  In  determining  the  amount  of 
any  penalty  assessed  under  this  sec¬ 
tion  the  administrative  law  judge  shall 
consider  the  circumstances  of  the  fail¬ 
ure  of  an  operator  to  comply  with 
paragraph  (a)  of  this  section  and  shall, 
in  the  absence  of  mitigating  circum¬ 
stances  assess  the  maximum  penalty 
allowed. 

(e)  Any  penalty  ow-ed  under  this  sec¬ 
tion  sliall  be  paid  to  the  Fund  and 
may  be  enforced  by  the  Secretary  on 
behalf  of  the  Fund  as  appropriate. 

(f)  An  appeal  from  a  decision  issued 
by  an  administrative  law  judge  under 
this  section  shall  be  taken  in  accor¬ 
dance  with  the  provisions  of  the  Ad¬ 
ministrative  Procedure  Act,  5  U.S.C. 
553  et  seq.  The  Board  shall  not  have 
jurisdiction  to  consider  an  appeal  of  a 
case  adjudicated  under  this  part. 

Subpart  G — Paym«nt  of  Bonefitt 

§  725.301  Payment  provisions  generally. 

The  provisions  of  this  subpart 
govern  the  payment  of  benefits  to 
claimants  whose  claims  are  approved 
for  payment  under  Section  415  and 
Part  C  of  Title  IV  of  the  Act  or  ap¬ 
proved  after  review  under  Section  435 
of  the  Act  and  Part  727  of  this  sub¬ 
chapter. 

§  72.5.502  Manner  of  payment,  payment 
periods. 

(a)  Benefits  under  the  Act  shall  be 
paid  periodically,  promptly,  and  di¬ 
rectly  to  the  person  entitled  thereto  or 
his  or  her  representative  payee  (see 
§725.510). 

(b)  Benefits  are  payable  for  monthly 
periods.  Benefits  shall  be  paid  to  an 
eligible  claimant  beginning  with  the 
month  during  which  eligibility  begins 
and  shall  terminate  with  the  month 
before  the  month  during  which  eligi¬ 
bility  terminates.  If  a  claimant  dies  in 
the  first  month  during  which  all  re¬ 
quirements  for  eligibility  are  met, 
benefits  shall  be  paid  for  that  month. 

(c)  Except  as  is  otherwise  provided 
in  this  part,  all  past  due  benefits  shall 
be  paid  during  the  month  in  which  the 
first  benefit  payment  is  made. 

§  725.303  Date  from  which  benefits  are 
payable. 

(a)  In  accordance  with  the  provisions 
of  Section  6(a)  of  the  Longshoremen’s 
Act  as  incorporated  by  Section  422(a) 
of  the  Act,  and  except  as  provided  in 
§725.503A,  the  provisions  of  this  sec¬ 
tion  shall  be  applicable  in  determining 
the  date  from  which  benefits  are  pay¬ 
able  to  an  eligible  claimant. 

(b)  In  the  case  of  a  miner  who  is  to¬ 
tally  disabled  due  to  pneumoconiosis 
benefits  are  payable  to  such  miner  be¬ 
ginning  with  the  month  of  onset  of 
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total  disability.  Where  the  evidence 
does  not  establish  the  month  of  onset 
benefits  shall  be  payable  to  such 
miner  beginning  with  the  month 
during  which  the  claim  was  filed,  or 
the  month  during  which  the  claimant 
elected  review  under  Part  727  of  this 
subchapter, 

(c)  Except  as  is  provided  in  Part  727 
of  this  subchapter,  in  the  case  of  a  sur¬ 
vivor  of  a  miner  who  died  due  to  or 
while  totally  disabled  by  pneumocon¬ 
iosis  benefits  shall  be  payable  begin¬ 
ning  with  the  month  of  the  miner’s 
death,  or  January  1,  1974  whichever  is 
later. 

(d)  No  benefits  shall  be  payable  with 
respect  to  a  claim  filed  between  July  1 
and  December  31,  1973  (a  Section  415 
claim)  for  any  period  of  eligibility 
prior  to  July  1,  1973  (or  January  1, 
1974  if  the  claim  is  approved  under 
Part  727  of  this  subpart)  nor  shall  any 
benefits  be  payable  with  respect  to 
such  claim  pursuant  to  the  provisions 
of  Part  B  of  Title  IV  of  the  Act  for 
any  period  of  eligibility  after  Decem¬ 
ber  31,  1973.  Where  in  the  case  of  a 
Section  415  claim,  eligibility  continues 
beyond  December  31,  1973,  benefits 
for  periods  of  eligibility  occurring 
after  such  date  shall  be  payable  under 
Part  C  of  Title  IV  of  the  Act. 

(e)  No  benefits  shall  be  payable  with 
respect  to  a  claim  filed  after  December 
31,  1973  (a  Part  C  claim)  for  any 
period  of  eligibility  occurring  before 
January  1, 1974. 

(f )  Each  decision  and  order  awarding 
benefits  shall  indicate  the  month  from 
which  benefits  are  payable  to  the  eligi¬ 
ble  claimant. 

§725.503A  Payments  to  a  claimant  em¬ 
ployed  as  a  miner. 

(a)  In  the  case  of  a  claimant  who  is 
employed  as  a  miner  (see  §  725.202(a)) 
at  the  time  of  a  final  determination  of 
such  miner’s  eligibility  for  benefits,  no 
benefits  shall  be  payable  unless  (1)  the 
miner’s  eligibility  is  established  under 
Section  411(c)(3)  of  the  Act;  or  (2)  the 
miner  terminates  his  or  her  coal  mine 
employment  within  one  year  from  the 
date  of  the  final  determination  of  the 
claim. 

(b)  If  eligibility  is  established  under 
Section  411(c)(3)  of  the  Act,  benefits 
shall  be  payable  as  is  otherwise  pro¬ 
vided  in  this  part,  in  the  claim  of  a 
working  miner.  If  eligibility  cannot  be 
established  under  Section  411(c)(3), 
and  the  miner  continues  to  be  em¬ 
ployed  as  a  miner  in  any  capacity  for  a 
period  of  less  than  one  year  after  a 
final  determination  of  the  claim,  bene¬ 
fits  shall  be  payable  beginning  with 
the  month  during  which  the  miner 
ends  his  or  her  coal  mine  employment. 
If  the  miner’s  employment  continues 
for  more  than  one  year  after  a  final 
determination  of  eligibility,  such  de¬ 
termination  shall  be  considered  a 
denial  of  benefits  on  the  basis  of  the 


miner’s  continued  employment  and 
the  miner  may  seek  benefits  only  as 
provided  in  §725.310,  if  applicable,  or 
by  filing  a  new  claim  under  this  part. 
The  provisions  of  subparts  D  and  E  of 
this  part  shall  be  applicable  to  claims 
considered  under  this  section  as  is  ap¬ 
propriate. 

(c)  In  any  case,  if  the  miner  returns 
to  coal  mine  or  comparable  and  gain¬ 
ful  work  the  payments  to  such  miner 
shall  be  suspended  and  no  benefi1.s 
shall  be  payable  (except  as  provided  in 
Section  411(c)(3)  of  the  Act)  for  the 
period  of  during  which  the  miner  con¬ 
tinues  to  work.  If  the  miner  again  ter¬ 
minates  employment  the  deputy  com¬ 
missioner  may  require  the  miner  to 
submit  to  further  medical  examination 
before  authorizing  the  payment  of 
benefits. 

§  725.504  Payees. 

Benefits  may  be  paid,  as  appropri¬ 
ate,  to  a  beneficiary,  to  a  qualified  de¬ 
pendent,  or  to  a  representative  autho¬ 
rized  under  this  subpart  to  receive 
payments  on  behalf  of  such  beneficia¬ 
ry  or  dependent. 

§725.505  Payment  on  behalf  of  another; 
“legal  guardian”  defined. 

Benefits  are  paid  only  to  the  benefi¬ 
ciary,  his  or  her  representative  payee 
(see  §725.510)  or  his  or  her  legal 
guardian.  As  used  in  this  section, 
“legal  guardian”  means  an  individual 
who  has  been  appointed  by  a  court  of 
competent  jtirisdiction  or  otherwise 
appointed  pursuant  to  law,  to  assume 
control  of  and  responsibility  for  the 
care  of  the  beneficiary,  the  manage¬ 
ment  of  his  or  her  estate,  or  both. 

§725.506  Guardian  for  minor  or  incompe¬ 
tent 

An  adjudication  officer  may  require 
that  a  legal  guardian  or  representative 
be  appointed  to  receive  benefit  pay¬ 
ments  payable  to  any  person  who  is 
mentally  incompetent  or  a  minor  and 
to  exercise  the  powers  granted  to,  or 
to  perform  the  duties  otherwise  re¬ 
quired  of  such  person  under  the  Act. 

§725.510  Representative  payee. 

(a)  If  the  deputy  commissioner  de¬ 
termines  that  the  best  interests  of  a 
beneficiary  are  served  thereby,  the 
deputy  commissioner  may  certify  the 
payment  of  such  beneficiary’s  benefits 
to  a  representative  payee. 

(b)  Before  any  amount  shall  be  certi¬ 
fied  for  payment  to  any  representative 
payee  for  and  on  behalf  of  a  beneficia¬ 
ry,  such  representative  payee  shall 
submit  to  the  deputy  commissioner 
such  evidence  as  may  be  required  of 
his  or  her  relationship  to,  or  his  or  her 
responsibility  for  the  care  of,  the 
beneficiary  on  whose  behalf  payment 
is  to  be  made,  or  of  his  or  her  author¬ 
ity  to  receive  such  payment.  The 
deputy  commissioner  may,  at  any  time 


thereafter,  require  evidence  of  the 
continued  existence  of  such  relation¬ 
ship,  responsibility,  or  authority.  If  a 
person  requesting  representative 
payee  status  fails  to  submit  the  re¬ 
quired  evidence  within  a  reasonable 
period  of  time  after  it  is  requested,  no 
further  payments  shall  be  certified  to 
him  or  her  on  behalf  of  the  beneficia¬ 
ry  unless  the  required  evidence  is 
thereafter  submitted. 

(c)  All  benefit  payments  made  to  a 
representative  payee  shall  be  available 
only  for  the  use  and  benefit  of  the 
beneficiary,  as  defined  in  §725.511, 

§725.511  Use  and  benefit  defined. 

(a)  Payments  certified  to  a  represen¬ 
tative  payee  shall  be  considered  as 
having  been  applied  for  the  use  and 
benefit  of  the  beneficiary  when  they 
are  used  for  the  beneficiary’s  current 
maintenance— i.e.,  to  replace  current 
income  lost  because  of  the  disability  of 
the  beneficiary.  Where  a  beneficiary  is 
receiving  care  in  an  institution,  cur¬ 
rent  maintenance  shall  include  the 
customary  charges  made  by  the  insti¬ 
tution  and  charges  made  for  current 
and  foreseeable  needs  of  the  beneficia¬ 
ry  which  are  not  met  by  the  institu¬ 
tion. 

(b)  Payments  certified  to  a  represen¬ 
tative  payee  which  are  not  needed  for 
the  current  maintenance  of  the  benefi¬ 
ciary  except  as  they  may  be  used 
under  §725.512,  shall  be  conserved  or 
invested  on  the  beneficiary’s  behalf. 
Preferred  investments  are  U.S.  savings 
bonds  which  shall  be  purchased  in  ac¬ 
cordance  with  applicable  regulations 
of  the  U.S.  ’Treasury  Department  (31 
CFR  316.5-315.8).  Surplus  funds  may 
also  be  invested  in  accordance  with 
the  rules  applicable  to  investment  of 
trust  estates  by  trustees.  For  example, 
surplus  funds  may  be  deposited  in  an 
interest  or  dividend  bearing  account  in 
a  bank  or  trust  company  or  in  a  sav¬ 
ings  and  loan  association  if  the  ac¬ 
count  is  either  Federally  insured  or  is 
otherwise  insured  in  accordance  with 
State  law  requirements.  Surplus  funds 
deposited  in  an  interest  or  dividend 
bearing  account  in  a  bank  or  trust 
company  or  in  a  savings  and  loan  asso¬ 
ciation  must  be  in  a  form  of  account 
which  clearly  shows  that  the  represen¬ 
tative  payee  has  only  a  fiduciary,  and 
not  a  personal,  interest  in  the  funds. 
The  preferred  forms  of  such  accounts 
are  as  follows; 

Name  of  beneficiary - 

by  (Name  of  representative  payee)  represen¬ 
tative  payee,  or  (Name  of  beneficiary) 

by  (Name  of  representative  payee)  trustee. 

U.S.  savings  bonds  purchased  with  surplus 
funds  by  a  representative  payee  for  an  inca¬ 
pacitated  adult  beneficiary  should  be  regis¬ 
tered  as  follows: 

(Name  of  beneficiary)  (Social  Security  No.), 
for  whom  (Name  of  payee)  is  representative 
payee  for  black  limg  benefits. 
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§725512  Support  of  lefaily  depmiicnt 
spouse,  child,  or  parent. 

If  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met, 
a  relative  or  other  person  to  whom 
payments  are  certified  as  representa¬ 
tive  payee  on  behalf  of  the  beneficiary 
may  use  part  of  the  payments  so  certi¬ 
fied  for  the  support  of  the  legally  de¬ 
pendent  spouse,  a  legally  dependent 
child,  or  a  legally  dependent  parent  of 
the  beneficiary. 

§725.513  Accountability,  transfer. 

(a)  The  deputy  commissioner  may 
require  a  representative  payee  to 
submit  periodic  reports  including  a 
full  accounting  of  the  use  of  all  bene¬ 
fit  payments  certified  to  a  representa¬ 
tive  payee.  If  a  reque.sted  report  or  ac¬ 
counting  is  not  submitted  within  the 
time  allowed,  the  deputy  commission¬ 
er  shall  terminate  the  certification  of 
the  representative  payee  and  there¬ 
after  payments  shall  be  made  directly 
to  the  beneficiary,  A  certification 
which  is  terminated  under  this  section 
may  be  reinstated  for  good  <«.use.  pro¬ 
vided  that  all  required  reports  are  sup¬ 
plied  to  the  deputy  commissioner. 

(b)  A  representative  payee  who  has 
conserved  of  invested  funds  from  pay¬ 
ments  under  this  part  shall  upon  the 
direction  of  the  deputy  conrmissioner, 
transfer  any  such  fun^  (including  in- 
tere.st)  to  a  successor  payee  appointed 
by  the  deputy  commissioner  or,  at  the 
option  of  the  deputy  comnrissioner, 
shall  trairsfer  such  fxinds  to  the  Office 
for  recertification  to  a  successor  payee 
or  the  beneficiary. 

§725.514  Certiriration  to  dependent  of 
auirnientation  portion  of  beneFit. 

(a)  If  the  basic  benefit  of  a  miner  or 
of  a  surviving  spouse  Is  augmented  be¬ 
cause  of  one  or  more  dependents  and 
it  appears  to  the  deputy  commissioner 
that  the  best  interest  of  such  depen¬ 
dent  w'ould  be  served  thereby  or  that 
the  augmented  benefit  is  not  being 
u.sed  for  the  use  and  benefit  (as  de¬ 
fined  in  this  subpart)  of  the  augmen- 
tee,  the  deputy  commissioner  may  cer¬ 
tify  paiunent  of  the  amount  of  such 
augmentation  (to  the  extent  attribut¬ 
able  to  such  dependent)  to  such  de¬ 
pendent  directly,  or  to  a  legal  guard¬ 
ian  or  a  representative  payee  for  the 
use  and  benefit  of  such  dependent. 

(b)  Any  request  to  the  deputy  com¬ 
missioner  to  certify  separate  payment 
of  the  amount  of  an  augmentation  in 
accordance  with  paragraph  (a)  of  this 
section,  shall  be  in  writing  on  such 
form  and  in  accordance  with  such 
instructions  as  are  prescribed  by  the 
Office. 

(c)  The  deputy  commissioner  shall 
specify  the  terms  and  conditions  of 
any  certification  authorized  under  this 
section  and  may  terminate  any  such 
certification  where  appropriate. 

(d)  Any  payment  made  under  this 
section,  if  otherwise  valid  under  the 


Act,  is  a  complete  settlement  and  satis¬ 
faction  of  all  claims,  rights,  and  inter¬ 
ests  in  and  to  such  payment,  except 
that  such  payment  shall  not  be  con¬ 
strued  to  abridge  the  rights  of  any 
party  to  recoup  any  overpayment 
made. 

§725.515  Assignment  and  exemption  from 
claims  of  creditors. 

Except  as  provided  by  the  Act  no  as¬ 
signment,  release,  or*  commutation  of 
benefits  due  or  payable  under  this 
part  shall  be  valid,  and  all  benefits 
shall  be  exempt  from  claims  of  credi¬ 
tors  and  from  levy,  execution,  and  at¬ 
tachment  or  other  remedy  for  recov¬ 
ery  or  collection  of  a  debt,  which  ex¬ 
emption  may  not  be  waived. 

Bimefit  Rates 

§  725..520  Computation  of  bene/ite. 

(a)  Basic  rate.  The  amount  of  bene¬ 
fits  payable  to  a  beneficial  y  for  a 
month  is  determined,  m  the  first  in¬ 
stance,  by  computing  the  “basic  rate.” 
The  basic  rate  is  equal  to  50  percent  of 
the  minimum  monthly  payment  to 
which  a  totally  disabled  Federal  em¬ 
ployee  In  Grade  GS-2  would  be  enti¬ 
tled  for  such  month  under  the  Federal 
Employees’  Compensation  Act,  Chap¬ 
ter  81,  Title  5,  United  States  Code. 
That  rate  for  a  month  is  determined 
by: 

(1)  .iVscertalning  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to 
such  month  (see  5  U.S.C.  5332); 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 
mined  in  paragraph  (a)(1)  of  this  sec¬ 
tion  by  12; 

(3)  Ascertaining  the  minimum 
monthly  payment  under  the  Federal 
Employees’  Compensation  Act  by  mul¬ 
tiplying  the  amount  determined  in 
paragraph  (a)(2)  of  this  section  by  0.75 
(that  is,  by  75  percent)  (see  5  U.S.C. 
8112);  and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  de¬ 
termined  in  paragraph  (a)(3)  of  this 
section  by  0.50  (that  is,  by  50  percent). 

(b)  Basic  benefit  When  a  miner  or 
surviving  spouse  is  entitled  to  benefits 
for  a  month  for  which  he  or  she  has 
no  dependents  who  qualify  under  this 
part  and  when  a  surviving  child  of  a 
miner  or  spouse,  or  a  parent,  brother, 
or  sister  of  a  miner,  is  entitled  to  bene¬ 
fits  for  a  month  for  which  he  or  she  is 
the  only  beneficiary  entitled  to  bene¬ 
fits,  the  amount  of  benefits  to  which 
such  beneficiary  is  entitled  is  equal  to 
the  basic  rate  as  computed  in  accor¬ 
dance  with  this  section  (raised,  if  not  a 
multiple  of  10  cents,  to  the  next  high 
multiple  of  10  cents).  This  amount  is 
referred  to  as  the  “basic  benefit.” 

(c)  Augmented  benefit  (1)  When  a 
miner  or  surviving  spouse  Is  entitled  to 
benefits  for  a  month  for  which  he  or 


she  has  one  or  more  dependents  who 
qualify  under  this  part,  the  amount  of 
benefits  to  which  such  miner  or  sur¬ 
viving  spouse  is  entitled  is  incresised. 
This  increase  is  referred  to  as  an  “aug¬ 
mentation.” 

(2)  The  benefits  of  a  miner  or  surviv¬ 
ing  spouse  are  augmented  to  take  ac¬ 
count  of  a  particular  dependent  begin¬ 
ning  with  the  first  month  in  which 
such  dependent  satisfies  the  condi¬ 
tions  set  forth  in  this  part,  and  contin¬ 
ues  to  be  augmented  through  the 
month  before  the  month  in  which 
such  dependent  ceases  to  satisfy  the 
conditions  set  forth  In  this  part, 
except  in  the  case  of  a  child  who  quali¬ 
fies  as  a  dependent  because  he  or  she 
is  a  student.  In  the  latter  case  sucU 
benefits  continue  to  be  augmented 
tlirough  the  month  before  the  first 
month  during  no  part  of  which  he  or 
she  qualifies  as  a  student. 

(3)  The  basic  rate  is  augmented  by 
50  percent  for  one  such  dependent,  75 
percent  for  two  such  dependents,  and 
100  percent  for  three  or  more  such  de¬ 
pendents. 

(d)  Survivor  benefit  (1)  As  used  in 
this  section,  “survivor”  means  a  surviv¬ 
ing  child  of  a  miner  or  surviving 
spouse,  or,  a  surviving  parent,  brother, 
or  si'^ter  of  a  miner,  who  establishes 
entitlement  to  benefits  under  this 
pert. 

(e)  Computation  and  rounding.  (1) 
Any  computation  prescribed  by  this 
section  is  made  to  the  third  decimal 
place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  cents.  Iherefore,  a 
monthly  payment  of  amounts  derived 
under  paragraph  (c)(3)  of  this  section 
which  is  not  a  multiple  of  10  cents  is 
increased  to  the  next  higher  multiple 
of  10  cents. 

(3)  Since  a  fraction  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amount 
which  contains  a  fraction  In  the  third 
decimal  place  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(f)  Eligibility  based  on  the  coal  mine 
employment  of  more  than  one  miner. 
Where  an  individual,  for  any  month,  is 
entitled  (and/or  qualifies  as  a  depen¬ 
dent  for  purposes  of  augmentation  of 
benefits)  based  on  the  disability  or 
death  due  tq  pneumoconiosis  arising 
out  of  the  coal  mine  employment  of 
more  than  one  miner,  the  benefit  pay¬ 
able  to  or  on  behalf  of  such  individual 
shall  be  at  a  rate  equ^  to  the  highest 
rate  of  benefits  for  which  entitlement 
is  established  by  reason  of  eligibility 
as  a  beneficiary,  or  by  reason  of  his  or 
her  qualification  as  a  dependent  for 
augmentation  of  benefit  purposes. 

§  725.521  Commutation  of  payments — 
lump  sum  awards. 

(a)  Whenever  the  Deputy  Commis¬ 
sioner  determines  that  it  is  in  the  in¬ 
terest  of  Justice,  the  liability  for  bene¬ 
fits  or  any  part  thereof  as  determined 
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by  a  final  adjudication,  may,  with  the 
approval  of  the  Director,  be  dis¬ 
charged  by  the  payment  of  a  lump 
sum  equal  to  the  present  value  of 
future  benefit  payments  commuted, 
computed  at  4-percent  true  discount 
compounded  annually. 

(b)  Applications  for  commutation  of 
future  payments  of  benefits  shall  be 
made  to  the  Deputy  Commissioner  in 
the  manner  prescribed  by  the  Deputy 
Commissioner.  If  the  Deputy  Commis¬ 
sioner  determines  that  an  award  of  a 
lump  sum  payment  of  such  benefit 
would  be  in  the  interest  of  justice,  he 
or  she  shall  refer  such  application,  to¬ 
gether  with  the  reasons  in  support  of 
such  determination,  to  the  Director 
for  consideration. 

(c)  The  Director  shall,  in  his  or  her 
discretion,  grant  or  deny  the  applica¬ 
tion  for  commutation  of  payments. 
Such  decision  may  be  appealed  to  the 
Benefits  Review  Board. 

(d)  The  computation  of  all  commu¬ 
tations  of  such  benefits  shall  be  made 
by  the  OWCP.  For  this  purpose  the 
file  shall  contain  the  date  of  birth  of 
the  person  on  whose  behalf  commuta¬ 
tion  is  sought,  as  well  as  the  date  upon 
which  such  commutation  shall  be  ef¬ 
fective. 

(e)  For  purposes  of  deterrriining  the 
amount  of  any  lump  sum  award,  the 
probability  of  the  death  of  the  dis¬ 
abled  miner  and/or  other  persons  enti¬ 
tled  to  benefits  before  the  expiration 
of  the  period  during  which  he  or  she  is 
entitled  to  benefits,  shall  be  deter¬ 
mined  in  accordance  with  the  most 
current  U.S,  Life  Tables,  as  developed 
by  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare,  and  the  probability 
of  the  remarriage  of  a  surviving 
spouse  shall  be  determined  in  accor¬ 
dance  with  the  remarriage  tables  of 
the  Dutch  Royal  Insurance  Institu¬ 
tion.  The  probability  of  the  happening 
of  any  other  contingency  affecting  the 
amount  or  duration  of  the  compensa¬ 
tion  shall  be  disregarded. 

(f)  In  the  event  that  an  operator  or 
carrier  is  adjudicated  liable  for  the 
payment  of  benefits,  such  operator  or 
carrier  shall  be  notified  of  and  given 
an  opportunity  to  participate  in  the 
proceedings  to  determine  whether  a 
lump  sum  award  shall  be  made.  Such 
operator  or  carrier  shall,  in  the  event 
a  lump  sum  award  is  made,  tender  full 
and  prompt  payment  of  such  award  to 
the  claimant  as  though  such  award 
w'ere  a  final  payment  of  monthly  bene¬ 
fits,  Except  as  provided  in  paragraph 

(g)  of  this  section,  such  lump  sum 
award  shall  forever  discharge  such  op¬ 
erator  or  carrier  from  its  responsibility 
to  make  monthly  benefit  payments 
under  the  Act  to  the  person  who  has 
requested  such  lump-sum  award.  In 
the  event  that  an  operator  or  carrier  is 
adjudicated  liable  for  the  payment  of 
benefits,  such  operator  or  carrier  shall 
not  be  liable  for  any  portion  of  a  com¬ 


muted  or  lump-sum  award  predicated 
upon  benefits  due  any  claimant  prior 
to  January  1, 1974. 

(g)  In  the  event  a  lump-sum  award 
approved  under  this  section,  such 
award  shall  not  operate  to  discharge 
an  operator,  carrier,  or  the  fund  from 
any  responsibility  imposed  by  the  Act 
for  the  payment  of  medical  benefits  to 
an  eligible  miner. 

§  125.522  Payments  prioi*  to  final  adjudi¬ 
cation. 

(a)  Unless  a  stay  of  payments  is  or¬ 
dered  by  the  Board  or  appropriate 
court  under  section  21  of  the  LHWCA, 
the  payment  of  benefits  to  a  claimant 
who  has  been  determined  eligible 
therefor  by  a  Deputy  Commissioner, 
Administrative  IjSW  Judge,  the  Board, 
or  a  court  shall  commence  within  no 
more  than  30  days  following  an  initial 
determination  of  eligibility  by  such 
Deputy  Commissioner,  or  the  filing  of 
an  award  of  benefits  by  such  adminis¬ 
trative  law  judge.  Board,  or  court,  not¬ 
withstanding  the  pendency  of  further 
proceedings  before  an  Administrative 
Law  Judge  or  an  appeal  to  the  Board 
or  court. 

(b)  If  an  operator  or  carrier  has  been 
initially  determined  liable  for  the  pay¬ 
ment  of  benefits  to  an  eligible  claim¬ 
ant  by  the  deputy  commissioner  (see 
§725.420),  or  ordered  to  pay  benefits 
by  an  administrative  law  judge,  the 
Board,  or  an  appropriate  court,  and 
such  operator  or  carrier  fails  or  re¬ 
fuses  to  commence  the  payment  of 
benefits  (including  all  past  due  bene¬ 
fits  and  medical  expenses),  within  the 
30-day  period  specified  in  paragraph 
(a)  of  this  section,  the  fund  shall  com¬ 
mence  the  payments  due  and  owing 
and  shall  continue  such  payments  as 
appropriate.  In  the  event  that  the 
fund  undertakes  the  payment  of  bene¬ 
fits  on  behalf  of  an  operator  or  carrier 
the  provisions  of  §§725.601-725.608 
shall  be  applicable  to  such  operator  or 
carrier, 

(c)  If  benefit  payments  are  com¬ 
menced  prior  to  the  final  adjudication 
of  the  claim  and  it  Is  later  determined 
by  an  administrative  law  judge,  the 
Board,  or  court  that  the  claimant  was 
ineligible  to  receive  such  payments, 
such  payments  shall  be  considered 
overpayments  pursuant  to  §  725.540  of 
this  subpart  which  may  be  recovered 
in  accordance  with  the  provisions  of 
this  subpart. 

Special  Provisions  for  Operator 
Payments 

§  725.530  Operator  payments;  generally. 

(a)  An  operator  or  carrier  which  has 
been  initially  determined  liable  for  the 
payment  of  benefits  to  a  claimant  by 
the  deputy  commissioner,  or  ordered 
to  pay  such  benefits  by  an  Administra¬ 
tive  Law  Judge,  the  Board,  or  a  court, 
or  an  operator  who  has  agreed  that  it 


is  liable  for  the  payment  of  benefits  to 
a  claimant,  shall  commence  the  pay¬ 
ment  of  benefits  (including  past  due 
benefits,  medical  costs,  penalties,  and 
interest,  if  any)  within  30  days  of  such 
initial  detennination,  order,  or  agree¬ 
ment.  Thereafter  monthly  benefit 
payments  shall  be  made  for  the  dura¬ 
tion  of  the  claimant’s  eligibility.  Ar¬ 
rangements  for  the  payment  of  medi¬ 
cal  costs  shall  be  made  by  such  opera¬ 
tor  or  carrier  in  accordance  with  the 
provisions  of  subpart  I  of  this  part. 

(b)  Benefit  payments  made  by  an  op¬ 
erator  or  carrier  shall  be  made  directly 
to  the  person  entitled  thereto  or  a  rep¬ 
resentative  payee  if  authorized  by  the 
Deputy  Commissioner.  The  payment 
of  a  claimant’s  attorney’s  fee  if  any  is 
awarded,  shall  be  made  directly  to 
such  attorney.  Reimbursement  of  the 
fund  including  interest  shall  be  paid 
directly  to  the  Secretary  on  behalf  of 
the  fund. 

§  725.531  Receipt  for  payment. 

Any  individual  receiving  benefits 
under  the  Act  in  his  or  her  own  right, 
or  as  a  representative  payee,  or  as  the 
duly  appointed  agent  for  the  estate  of 
a  deceased  beneficiary,  shall  execute 
receipts  for  benefits  paid  by  any  oper¬ 
ator  which  shall  be  produced  by  such 
operator  for  inspection  whenever  the 
deputy  commissioner  requires. 

§  725.532  Suspension  of  payments. 

(a)  No  suspension  in  the  payment  of 
benefits  is  permitted  unless  authorized 
by  the  Deputy  Commissioner,  Admin¬ 
istrative  Law  Judge,  Board,  or  court. 
No  suspension  shall  be  authorized 
except  upon  the  occurrence  of  an 
event  which  terminate  a  claimant’s  eli¬ 
gibility  for  benefits  (see  subpart  B  of 
this  part)  or  as  is  otherwise  provided 
in  this  subpart  (see  also  §  725.533). 

(b)  Any  unauthorized  suspension  in 
the  payment  of  benefits  by  an  opera¬ 
tor  or  carrier  shall  be  treated  as  pro¬ 
vided  in  subpart  H. 

Increases  and  Reductions  of  Benefits 

§  725.533  Modification  of  benefit  amounts: 
general. 

(a)  Under  certain  circumstances  the 
amount  of  monthly  benefits  as  com¬ 
puted  in  §  725.520  shall  be  modified  to 
determine  the  amount  actually  to  be 
paid  to  a  beneficiary.  With  respect  to 
any  benefits  payable  for  all  periods  of 
eligibility  after  January  1,  1974,  a  re¬ 
duction  of  the  amount  of  benefits  pay¬ 
able  shall  be  required  on  account  of: 

(1)  Any  compensation  or  benefits  re¬ 
ceived  under  any  State  workers’  com¬ 
pensation  law  because  of  death  or  par¬ 
tial  or  total  disability  due  to  pneumo¬ 
coniosis;  or 

(2)  Any  compensation  or  benefits  re¬ 
ceived  under  or  pursuant  to  any  Fed¬ 
eral  workers’  compensation  law  includ¬ 
ing  Part  B  of  Title  IV  of  the  Act  be- 
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cause  of  death  or  partial  or  total  dis¬ 
ability  due  to  pneumoconiosis;  or 

(3)  In  the  case  of  benefits  payable  to 
a  parent,  brother,  or  sister,  the  excess 
earnings  from  wages  and  from  net 
earnings  from  self-employment  (see 
§410.530  of  this  title)  of  such  parent, 
brother,  or  sister,  respectively;  or 

(4)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed, 
or  that  such  claim  is  effective  for  a 
payment  during  the  month  of  filing, 
or  a  dependent  qualifies  under  this 
part  for  an  augmentation  portion  of  a 
benefit  of  a  miner  or  widow  for  a 
period  in  which  another  dependent 
has  previously  qualified  for  an  aug¬ 
mentation. 

(b)  With  respect  to  periods  of  eligi¬ 
bility  octurring  after  June  30,  1973, 
but  before  January  1,  1974,  benefits 
shall  be  reduced  in  months  of  eligibil¬ 
ity  occurring  during  such  period  only; 

(1)  By  an  amount  equal  to  any  pay¬ 
ment  received  under  the  workers’  com¬ 
pensation,  unemployment  compensa¬ 
tion,  or  disability  insurance  laws  of 
any  State  on  account  of  the  disability 
or  death  of  the  miner  due  to  pneumo¬ 
coniosis;  and 

(2)  On  account  of  excess  earnings 
under  section  203  (b)  through  (1)  of 
the  Social  Security  Act;  and 

(3)  For  failure  to  report  earnings 
from  work  in  employment  and  self-em¬ 
ployment  within  the  prescribed  period 
of  time;  and 

(4)  By  reason  of  the  fact  that  a 
claim  for  benefits  from  an  additional 
beneficiary  is  filed,  or  that  such  a 
claim  is  effective  for  a  month  prior  to 
the  month  of  filing,  or  a  dependent 
qualifies  under  this  part  or  this  chap¬ 
ter  for  an  augmentation  portion  of  a 
benefit  of  a  miner  or  surviving  spouse 
for  a  month  for  which  another  depen¬ 
dent  has  previously  qualified  for  an 
augmentation. 

(c)  With  respect  to  claims  filed  be¬ 
tween  July  1  and  December  31,  1973, 
and  paid  for  periods  of  eligibility  oc¬ 
curring  during  such  period,  there  shall 
be  no  retroactive  adjustment  of  bene¬ 
fits  paid  in  light  of  the  amendments 
enacted  by  the  Black  Lung  Benefits 
Reform  Act  of  1977  insofar  as  such 
amendments  affect  events  which  cause 
a  reduction  in  benefits. 

(d)  An  adjustment  in  a  beneficiary’s 
monthly  benefit  may  be  required  be¬ 
cause  an  overpayment  or  underpay¬ 
ment  has  been  made  to  such  beneficia¬ 
ry  (see  §§725.540-725.546). 

(e)  A  suspension  of  a  beneficiary’s 
monthly  benefits  may  be  required 
when  the  Office  has  information  indi¬ 
cating  that  reductions  on  account  of 
excess  earnings  may  reasonably  be  ex¬ 
pected. 

(f)  Monthly  benefit  rates  are  pay¬ 
able  in  multiples  of  10  cents.  Any 
monthly  benefit  rate  which,  after  the 
applicable  computations,  augmenta¬ 
tions,  and  reductions  is  not  a  multiple 

4 


of  10  cents,  is  increased  to  the  next 
higher  multiple  of  10  cents.  Since  a 
fraction  of  a  cent  is  not  a  multiple  of 
10  cents  a  benefit  rate  which  contains 
such  a  fraction  in  the  third  decimal  is 
raised  to  the  next  higher  multiple  of 
10  cents. 

(g)  Any  individual  entitled  to  a  bene¬ 
fit  who  is  aware  of  any  circumstances 
which  could  affect  entitlement  to 
benefits,  eligibility  for  payment,  or  the 
amount  of  benefits,  or  result  in  the 
termination,  suspension,  or  reduction 
of  benefits,  shall  promptly  report 
these  circumstances  to  the  Office.  The 
Office  may  at  any  time  require  an  in¬ 
dividual  receiving,  or  claiming  entitle¬ 
ment  to  receive  a  benefit,  either  on  his 
or  her  own  behalf  or  on  behalf  of  an¬ 
other,  to  submit  a  written  statement 
giving  pertinent  information  bearing 
upon  the  issue  of  whether  or  not  an 
event  has  occurred  which  would  cause 
such  benefit  to  be  terminated,  or 
which  would  subject  such  benefit  to 
reductions  or  suspension  under  the 
provisions  of  the  Act.  The  failure  on 
the  part  of  an  individual  to  submit  any 
such  report  or  statement  properly  ex¬ 
ecuted  to  the  Office  shall  subject  such 
benefit  to  reductions,  suspension,  or 
termination  as  the  case  may  be. 

§  725.534  Reduction  of  State  beneFit. 

No  benefits  under  section  415  of 
Part  B  of  Title  IV  of  the  Act  shall  be 
payable  to  the  residents  of  a  State 
which,  after  December  31,  1969,  re¬ 
duces  the  benefits  payable  to  persons 
eligible  to  receive  benefits  under  sec¬ 
tion  415  of  the  Act  under  State  laws 
applicable  to  its  general  work  force 
with  regard  to  workers’  compensation 
(including  compensation  for  occupa¬ 
tional  disease),  unemployment  com¬ 
pensation,  or  disability  insurance 
benefits  which  are  funded,  in  whole  or 
in  part,  out  of  employer  contributions. 

§  725.535  Reduction;  receipt  of  state  or 
federal  benefit. 

(a)  As  used  in  this  section  the  term 

“State  or  Federal  benefit’’  means  a 
payment  to  an  individual  on  account 
of  total  or  partial  disability  or  death 
due  to  pneumoconiosis  only  under 
State  or  Federal  laws  relating  to  work¬ 
ers’  compensation.  With  respect  to  a 
claim  for  which  benefits  are  payable 
for  any  month  between  July  1  and  De¬ 
cember  31,  1973,  “State  benefit’’ 

means  a  payment  to  a  beneficiary 
made  on  accovmt  of  disability  or  death 
due  to  pneumoconiosis  under  State 
laws  relating  to  workers’  compensation 
(including  compensation  for  occupa¬ 
tional  disease),  unemployment  com¬ 
pensation,  or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficia¬ 
ry  for  any  month  are  reduced  (but  not 
below  zero)  by  an  amount  equal  to  any 
payments  of  State  or  Federal  benefits 
received  by  such  beneficiary  for  such 
month. 


(c)  Where  a  State  or  Federal  benefit 
is  paid  periodically  but  not  monthly, 
or  in  a  lump  sum  as  a  commutation  of 
or  a  substitute  for  periodic  benefits, 
the  reduction  under  this  section  is 
made  at  such  time  or  times  and  in 
such  amounts  as  the  Office  deter¬ 
mines  will  approximate  as  nearly  as 
practicable  the  reduction  required 
imder  paragraph  (b)  of  this  section.  In 
making  such  a  determination,  a 
weekly  State  or  Federal  benefit  is  mul¬ 
tiplied  by  4  Vs  and  a  biweekly  benefit  is 
multiplied  by  2V«  to  ascertain  the 
monthly  equivalent  for  reduction  pur¬ 
poses. 

(d)  Amounts  paid  or  incurred  or  to 
be  incurred  by  the  individual  for  medi¬ 
cal,  legal,  or  related  expenses  in  con¬ 
nection  with  this  claim  for  State  or 
Federal  benefits  (defined  in  paragraph 

(a)  of  this  section)  are  excluded  in 
computing  the  reduction  under  para¬ 
graph  (b)  of  this  section,  to  the  extent 
that  they  are  consistent  with  State  or 
Federal  law.  Such  medical,  legal,  or  re¬ 
lated  expenses  may  be  evidenced  by 
the  State  or  Federal  benefit  awards, 
compromise  agreement,  or  court  order 
in  the  State  or  Federal  benefit  pro¬ 
ceedings,  or  by  such  other  evidence  as 
the  Office  may  require.  Such  other 
evidence  may  consist  of: 

(DA  detailed  statement  by  the  indi¬ 
vidual’s  attorney,  physician,  or  the 
employer’s  insurance  carrier:  or 

(2)  Bills,  receipts,  or  canceled  checks; 
or 

(3)  Other  evidence  indicating  the 
amount  of  such  expenses;  or 

(4)  Any  combination  of  the  forego¬ 
ing  evidence  from  which  the  amount 
of  such  expenses  may  be  determinable. 
Such  expenses  shall  not  be  excluded 
unless  established  by  evidence  as  re¬ 
quired  by  the  Office. 

§  725.536  Reductions;  excess  earnings. 

In  the  case  of  a  surviving  parent, 
brother,  or  sister,  benefit  payments 
are  reduced  as  appropriate  by  an 
amount  equal  to  the  deductions  which 
would  be  made  with  respect  to  excess 
earnings  under  the  provisions  of  Sec¬ 
tions  203  (b),  (f),  (g),  (h),  (j),  and  (1)  of 
the  Social  Security  Act  (42  U.S.C.  403 

(b) ,  (f),  (g),  (h),  (j),  and  (D),  as  if  such 
benefit  payments  were  benefits  pay¬ 
able  under  Section  202  of  the  Social 
Security  Act  (42  U.S.C.  402).  (See 
§§  404.428-404.456  of  this  title). 

§  725.537  Reductions;  retroactive  effect  of 
an  additional  claim  for  benefits. 

Beginning  with  the  month  in  which 
a  person  other  than  a  miner  files  a 
claim  and  becomes  entitled  to  benefits, 
the  benefits  of  other  persons  entitled 
to  benefits  with  respect  to  the  same 
miner,  are  adjusted  downward,  if  nec¬ 
essary,  so  that  no  more  than  the  per¬ 
missible  amount  of  benefits  (the  maxi¬ 
mum  amount  for  the  number  of  bene¬ 
ficiaries  involved)  will  be  paid. 
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§  725.538  Reductions;  effect  of  augmenta¬ 
tion  of  benefits  based  on  subsequent 
qualification  of  individual. 

(a)  Ordinarily,  a  written  request  that 
the  benefits  of  a  miner  or  surviving 
spouse  be  augmented  on  account  of  a 
qualified  dependent  is  made  as  part  of 
the  claim  for  benefits.  However,  it 
may  also  be  made  thereafter. 

(b)  In  the  latter  case,  beginning  with 
the  month  in  which  such  a  request  is 
filed  on  account  of  a  particular  depen¬ 
dent  and  in  which  such  dependent 
qualifies  for  augmentation  purposes 
under  this  part,  the  augmented  bene¬ 
fits  attributable  to  other  qualified  de¬ 
pendents  (with  respect  to  the  same 
miner  or  surviving  spouse),  if  any,  are 
adjusted  downward,  if  necessary,  so 
that  the  permissible  amount  of  aug¬ 
mented  benefits  (the  maximum 
amount  for  the  number  of  dependents 
Involved)  will  not  be  exceeded. 

(c)  Where,  based  on  the  entitlement 
to  benefits  of  a  miner  or  surviving 
spouse,  a  dependent  would  have  quali¬ 
fied  for  augmentation  purposes  for  a 
prior  month  of  such  miner’s  or  surviv¬ 
ing  spouse’s  entitlement  had  such  re¬ 
quest  been  filed  in  such  prior  month, 
such  request  is  effective  for  such  prior 
month.  For  any  month  before  the 
month  of  filing  such  request,  however, 
otherwise  correct  benefits  previously 
certified  by  the  Office  may  not  be 
changed.  Rather,  the  amoimt  of  the 
augmented  benefit  attributable  to  the 
dependent  filing  such  request  in  the 
later  month  is  reduced  for  each  month 
of  the  retroactive  period  to  the  extent 
that  may  be  necessary.  This  means 
that  for  each  month  of  the  retroactive 
period,  the  simoiint  payable  to  the  de¬ 
pendent  filing  the  later  augmentation 
request  is  the  difference,  if  any,  be¬ 
tween: 

(1)  The  total  amount  of  augmented 
benefits  certified  for  payment  for 
other  dependents  for  that  month,  and 

(2)  The  permissible  amount  of  aug¬ 
mented.  benefits  (the  maximum 
amount  for  the  number  of  dependents 
involved)  payable  for  the  month  for 
all  dependents,  including  the  depen¬ 
dent  filing  later. 

§  725.539  More  than  one  reduction  event. 

If  a  reduction  for  receipt  of  State  or 
Federal  benefits  and  a  reduction  on 
account  of  excess  earnings  are  charge¬ 
able  to  the  same  month,  the  benefit 
for  such  month  is  first  reduced  (but 
not  below  zero)  by  the  amount  of  the 
State  or  Federal  benefits,  and  the  re¬ 
mainder  of  the  benefit  for  such 
month,  if  any,  is  then  reduced  (but  not 
below  zero)  by  the  amount  of  excess 
earnings  chargeable  to  such  month. 

Overpayments;  Underpayments 

§  725.540  Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “overpayment”  includes: 


(1)  Payment  where  no  amount  is 
payable  under  this  part; 

(2)  Payment  in  excess  of  the  amount 
payable  under  this  part; 

(3)  A  payment  under  this  part  which 
has  not  been  reduced  by  the  amounts 
required  by  the  Act  (see  §  725.533); 

(4)  A  payment  under  this  part  made 
to  a  resident  of  a  State  whose  resi¬ 
dents  are  not  entitled  to  benefits  (see 
§§725.402  and  725.403); 

(5)  Payment  resulting  from  failure 
to  terminate  benefits  of  an  individual 
no  longer  entitled  thereto. 

(6)  Duplicate  benefits  paid  to  a 
claimant  on  account  of  concurrent  eli¬ 
gibility  under  this  part  and  Parts  410 
or  727  of  this  title  or  as  provided  in 
§  725.309. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an  overpay¬ 
ment  wsis  made  is  living  at  the  time  of 
a  determination  of  such  overpayment, 
is  entitled  to  benefits  at  the  time  of 
the  overpayment,  or  at  any  time 
thereafter  becomes  so  entitled,  no 
benefit  for  any  month  is  payable  to 
such  individual,  except  as  provided  in 
paragraph  (c)  of  this  section,  until  an 
amount  equal  to  the  amount  of  the 
overpayment  has  been  withheld  or  re¬ 
funded. 

(c)  Adjustment  by  withholding  part 
of  a  monthly  benefit  Adjustment 
under  paragraph  (b)  of  this  section 
may  be  effected  by  withholding  a  part 
of  the  monthly  benefit  payable  to  a 
beneficiary  where  it  Is  determined 
that; 

(1)  Withholding  the  full  amount 
each  month  would  deprive  the  benefi¬ 
ciary  of  Income  required  for  ordinary 
and  necessary  living  expenses; 

(2)  The  overpasunent  was  not  caused 
by  the  beneficiary’s  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure 
to  furnish,  material  information;  and 

(3)  Recoupment  can  be  effected  in 
an  amount  of  not  less  than  $10  a 
month  and  at  a  rate  which  would  not 
extend  the  period  of  adjustment 
beyond  3  years  after  the  initiation  of 
the  adjustment  action. 

(d)  Overpaid  beneficiary  dies  before 
adjustment  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b) 
of  this  section,  recovery  of  the  over¬ 
payment  shall  be  effected  through  re¬ 
payment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withhold¬ 
ing  of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both. 

§72.5.541  Notice  of  waiver  of  adjustment 
or  recovery  of  overpayment. 

Whenever  a  determination  is  made 
that  more  than  the  correct  amount  of 
payment  has  been  made,  notice  of  the 
provisions  of  Section  204(b)  of  the 
Social  Security  Act  regarding  waiver 
of  adjustment  or  recovery  shall  be 
sent  to  the  overpaid  individual,  to  any 


other  individual  against  whom  adjust¬ 
ment  or  recovery  of  the  overpasment 
is  to  be  effected,  and  to  any  operator 
or  carrier  which  may  be  liable  to  such 
overpaid  individual. 

§725.542  When  waiver  of  adjustment  or 
recovery  may  be  applied. 

There  shall  be  no  adjustment  or  re¬ 
covery  of  an  overpayment  in  any  case 
where  an  incorrect  payment  has  been 
made  with  respect  to  an  individual; 

(a)  Who  is  without  fault,  and  where 

(b)  Adjustment  or  recovery  would 
either: 

( 1 )  Defeat  the  purpose  of  Title  —  of 
the  Act,  or 

(2)  Be  against  equity  and  good  con¬ 
science. 

§725.543  Standards  for  waiver  of  adjust¬ 
ment  or  recovery. 

The  standards  for  determining  the 
applicability  of  the  criteria  listed  in 
Section  725.542  shall  be  the  same  as 
those  applied  by  the  Social  Security 
Administration  under  §§410.561- 
410.561h  of  this  title. 

§725.544  Collection  and  compromise  of 
claims  for  overpayment. 

(a)  General  effect  of  the  Federal 
Claims  Collection  Act  of  1966.  In  ac¬ 
cordance  with  the  Federal  Claims  Col¬ 
lection  Act  of  1966  and  applicable  reg¬ 
ulations,  claims  by  the  Office  against 
an  individual  for  recovery  of  an  over¬ 
payment  tinder  this  part  not  exceed¬ 
ing  the  sum  of  $20,000,  exclusive  of  in¬ 
terest,  may  be  compromised,  or  collec¬ 
tion  suspended  or  terminated  where 
such  individual  or  his  or  her  estate 
does  not  have  the  present  or  prospec¬ 
tive  ability  to  pay  the  full  amount  of 
the  claim  within  a  reasonable  time 
(see  paragraph  (c)  of  this  section),  or 
the  cost  of  collection  is  likely  to 
exceed  the  amount  of  recovery  (see 
paragraph  (d)  of  this  section),  except 
as  provided  under  paragraph  (b)  of 
this  section. 

(b)  When  there  will  be  no  compro¬ 
mise,,  suspension,  or  termination  oj 
collection  of  a  claim  for  overpayment 
(1)  In  any  case  where  the  overpaid  in¬ 
dividual  is  alive,  a  claim  for  overpay¬ 
ment  will  not  be  compromised,  nor  will 
there  be  suspension  or  termination  of 
collection  of  the  claim  by  the  Office  if 
there  is  an  indication  of  fraud,  the 
filing  of  a  false  claim,  or  misrepresen¬ 
tation  on  the  part  of  such  individual 
or  on  the  part  of  any  other  party 
having  an  interest  in  the  claim. 

(2)  In  any  case  where  the  overpaid 
individual  is  deceased: 

(i)  A  claim  for  overpayment  in 
excess  of  $5,000  will  not  be  compro¬ 
mised,  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim 
by  the  Office  if  there  is  an  indication 
of  fraud,  the  filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
deceased  individual,  and 
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(ii)  A  claim  for  overpayment  regard¬ 
less  of  the  amount  will  not  be  compro¬ 
mised.  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim 
by  the  Office  if  there  is  an  indication 
that  any  person  other  than  the  de¬ 
ceased  overpaid  individual  had  a  part 
in  the  fraudulent  action  which  result¬ 
ed  in  the  overpp  yment. 

(c)  Inability  to  pay  claim  for  recov¬ 
ery  of  overpayment  In  determining 
whether  the  overpaid  individual  is 
unable  to  pay  a  claim  for  recovery  of 
an  overpayment  under  this  part,  the 
Office  shall  consider  the  individual’s 
age,  health,  present  and  potential 
income  (including  inheritance  pros¬ 
pects),  assets  (e.g.,  real  property,  sav¬ 
ings  account),  possible  concealment  or 
improper  tran.'='fer  of  assets,  and  assets 
or  income  of  such  individual  which 
may  be  available  in  enforced  collection 
proceedings.  The  Office  will  also  con¬ 
sider  exemptions  available  to  such  in¬ 
dividual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In 
the  event  the  overpaid  individual  is  de¬ 
ceased,  the  Office  shall  consider  the 
available  assets  .of  the  estate,  taking 
into  account  any  liens  or  superior 
claims  against  the  estate. 

(d)  Cost  of  collection  or  litigative 
probabilities.  Where  the  probable 
costs  of  recovering  an  overpayment 
under  this  part  would  not  justify  en¬ 
forced  collection  proceedings  for  the 
full  amount  of  the  claim  or  there  is 
doubt  concerning  the  Office’s  ability 
to  establish  its  claim  as  well  as  the 
time  which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  may  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise 
of  a  claim  for  overpayment  under  this 
part  shall  bear  a  reasonable  relation¬ 
ship  to  the  amount  which  can  be  re¬ 
covered  by  enforced  collection  pro¬ 
ceedings  giving  due  consideration  to 
the  exemption  available  to  the  over¬ 
paid  individual  under  State  or  Federal 
law  and  the  time  which  collection  will 
take. 

(f)  Payment.  Payment  of  the  amount 
the  Office  has  agreed  to  accept  as  a 
compromise  in  full  settlement  of  a 
claim  for  recovery  of  an  overpayment 
under  this  part  shall  be  made  within 
the  time  and  in  the  manner  set  by  the 
Office.  A  claim  for  such  recovery  of 
the  overpayment  shall  not  be  consid¬ 
ered  compromised  or  settled  until  the 
full  payment  of  the  compromised 
amount  has  been  made  within  the 
time  and  manner  set  by  the  Office. 
Failure  of  the  overpaid  individual  or 
his  or  her  estate  to  make  such  pay¬ 
ment  as  provided  shall  result  in  rein¬ 
statement  of  the  full  amount  of  the 
overpayment  less  any  amounts  paid 
prior  to  such  default. 

§  725.545  Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “underpayment”  includes  a 


payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  is  payable. 

(b)  Underpaid  individual  is  living. 
If  an  individual  to  whom  an  underpay¬ 
ment  was  made  is  living,  the  deficit 
represented  by  such  underpayment 
shall  be  paid  to  such  individual  either 
in  a  single  payment  (if  he  or  she  is  not 
entitled  to  a  monthly  benefit)  or  by  in¬ 
creasing  one  or  more  monthly  benefit 
payments  to  which  such  individual  be¬ 
comes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an  in¬ 
dividual  to  whom  an  underpayment 
was  made  dies  before  receiving  pay¬ 
ment  of  the  deficit  or  negotiating  the 
check  or  checks  representing  payment 
of  the  defi-'Jt,  such  payment  shall  be 
distributed  to  the  living  person  (or 
persons)  in  the  highest  order  of  prior¬ 
ity  as  follows: 

(1)  The  deceased  individual’s  surviv¬ 
ing  spouse  who  was  either: 

(1)  Living  in  the  same  household 
with  the  deceased  individual  at  the 
time  of  such  individual’s  death,  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to 
black  lung  benefits  as  his  or  her  sur¬ 
viving  spouse,  or  surviving  divorced 
spouse. 

(2)  In  the  case  of  a  deceased  miner 
or  spouse  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  surviving  spouse  for  the 
month  in  which  such  miner  or  spouse 
died  (if  more  than  one  such  child,  in 
equal  shares  to  each  such  child). 

(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  w’hich  such  miner  died  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 

(4)  The  surviving  spouse  of  the  de¬ 
ceased  Individual  who  does  not  qualify 
under  paragraph  (c)(1)  of  this  section. 

(5)  The  child  or  children  of  the  de¬ 
ceased  individual  who  do  not  qualify 
under  paragraph  (c)(2)  of  this  section 
(if  more  than  one  such  child,  in  equal 
shares  to  each  such  child). 

(6)  The  parent  or  parents  of  the  de¬ 
ceased  individual  who  do  not  qualify 
under  paragraph  (c)(3)  of  this  section 
(if  more  than  one  such  parent,  in 
equal  shares  to  each  such  parent). 

(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as  de¬ 
fined  in  paragraph  (e)  of  this  section. 

(d)  In  the  event  that  a  person  who  is 
otherwise  qualified  to  receive  pay¬ 
ments  as  the  result  of  deficit  caused 
by  an  underpayment  under  the  provi¬ 
sions  of  paragraph  (c)  of  this  section, 
dies  before  receiving  payment  or 
before  negotiating  the  check  or  checks 
representing  such  payment,  his  or  her 
share  of  the  underpayment  shall  be  di¬ 
vided  among  the  remaining  living 
person(s)  in  the  same  order  or  prior¬ 


ity.  In  the  event  that  there  is  (are)  no 
other  such  person(s),  the  underpay¬ 
ment  shall  be  paid  to  the  living 
person(s)  in  the  next  lower  order  of 
priority  under  paragraph  (c)  of  this 
section. 

(e)  Definition  of  legal  representative. 
The  term  “legal  representative,”  for 
the  purpose  of  qualifying  to  receive  an 
underpayment,  generally  means  the 
executor  or  the  administrator  of  the 
estate  of  the  deceased  beneficiary. 
However,  it  may  also  include  an  indi¬ 
vidual,  institution,  or  organization 
acting  on  behalf  of  an  unadministered 
estate,  provided  the  person  can  give 
the  Office  good  acquittance  (as  de¬ 
fined  in  paragraph  (f)  of  this  section). 
The  following  persons  may  qualify  as 
legal  representative  for  purposes  of 
this  section,  provided  they  can  give 
the  Office  good  acquittance: 

(DA  person  who  qualifies  under  a 
State’s  “small  estate”  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who  under  the  laws  and  cus¬ 
toms  of  that  country,  has  the  right  to 
receive  assets  of  the  e.state;  or 

(3)  A  public  administrator;  or 

(4)  A  person  who  has  the  authority, 
under  applicable  law,  to  collect  the 
assets  of  the  estate  of  the  deceased 
beneficiary, 

(f)  Definition  of  “good  acquittance.” 
A  person  is  considered  to  give  the 
Office  “good  acquittance”  when  pay¬ 
ment  to  that  person  will  release  the 
Office  or  operator  from  further  liabil¬ 
ity  for  such  payment, 

§725.546  Relation  to  provisions  for  reduc¬ 
tions  or  increases. 

The  amount  of  an  overpayment  or 
underpayment  is  the  difference  be¬ 
tween  the  amount  to  which  the  benefi¬ 
ciary  was  actually  entitled  and  the 
amount  paid.  Overpayment  and  under¬ 
payment  simultaneously  outstanding 
against  the  same  beneficiary  shall  first 
be  adju.sted  against  one  another 
before  adjustment  pursuant  to  the 
other  provisions  of  this  subpart. 

§  725.547  Applicability  of  overpayment 
and  underpayment  provisions  to  opera¬ 
tor  or  carrier. 

(a)  The  provisions  of  this  subpart  re¬ 
lating  to  overpayments  and  underpay¬ 
ments  shall  be  applicable  to  overpay¬ 
ments  and  underpayments  made  by  re¬ 
sponsible  operators  or  their  insurance 
carriers,  as  appropriate. 

(b)  No  operator  or  carrier  may  make 
an  adjustment  of  an  overpayment 
without  prior  application  to  and  ap¬ 
proval  by  the  Office  which  shall  exer¬ 
cise  full  supervisory  authority  over  the 
adjustment  of  all  overpayments. 

(c)  In  any  case  involving  either  over¬ 
payments  or  underpayments  the 
Office  may  take  any  necessary  action, 
and  the  deputy  commissioners  may 
issue  appropriate  orders  to  protect  the 
rights  of  the  parties. 
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(d)  Disputes  arising  out  of  orders  so 
issued  shall  be  resolved  by  the  proce¬ 
dures  set  out  in  Subpart  E  of  this  part. 

Subpart  H — Enfercamant  of  Liability,  Roperts 

§725.601  Enforcement  generally. 

(a)  The  Act,  together  with  certain 
incorporated  provisions  from  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act,  contains  a  number 
of  provisions  which,  penalize  an  opera¬ 
tor  or  other  employer,  claimants  and 
others  for  the  failure  to  comply  with 
certain  provisions  of  the  Act,  or  the 
failure  to  commence  and  continue 
prompt  periodic  payments  to  a  benefi¬ 
ciary. 

(b)  It  is  the  policy  and  intent  of  the 
Department  to  vigorously  enforce  the 
provisions  of  this  part  through  the  use 
of  the  remedies  provided  by  the  Act. 
Accordingly,  if  an  operator  refuses  to 
pay  benefits  with  respect  to  a  claim 
for  which  the  operator  has  been  adju¬ 
dicated  liable,  the  Director  shall  seek 
on  behalf  of  the  Fund  to  invoke  and 
execute  the  lien  on  the  property  of 
the  operator  as  described  in  §725.603. 
Enforcement  of  this  lien  shall  be  pur¬ 
sued  in  an  appropriate  United  States 
district  court.  If  the  Director  deter¬ 
mines  that  the  remedy  provided  by 
§725.603  may  not  be  sufficient  to  guar¬ 
antee  the  continued  compliance  with 
the  terms  of  an  award  or  awards 
against  the  operator,  the  Director 
shall  in  addition  seek  an  injunction  in 
the  United  States  district  court  to  pro¬ 
hibit  future  non-compliance  by  the  op¬ 
erator  and  such  other  relief  as  the 
court  considers  appropriate  (see 
§725.604).  If  an  operator  unlawfully 
suspends  or  terminates  the  pajTnent 
of  benefits  to  a  claimant,  the  deputy 
commissioner  shall  declare  the  award 
in  default  and  proceed  in  accordance 
with  §725.605.  In  all  cases  payments  in 
addition  to  compensation  (see 
§725.607)  and  interest  (see  §725.608) 
shall  be  sought  by  the  Director  or 
awarded  by  the  deputy  commissioner. 

(c)  In  certain  instances  the  remedies 
provided  by  the  Act  are  concurrent; 
that  is,  more  that  one  remedy  might 
be  appropriate  in  any  given  case.  In 
such  a  case  the  Director  shall  select 
the  remedy  or  remedies  which  he  or 
she  thinks  appropriate  for  the  en¬ 
forcement  action.  In  making  this  selec¬ 
tion  the  Director  shall  consider  the 
best  interests  of  the  claimant  as  well 
as  those  of  the  Fund. 

§  725.602  Reimbursement  of  the  fund. 

(a)  In  any  case  in  which  the  Fund 
has  paid  benefits,  including  medical 
benefits,  on  behalf  of  an  operator  or 
other  employer  which  is  determined 
liable  therefor,  or  liable  for  a  part 
thereof,  such  operator  or  other  em¬ 
ployer  shall  simultaneously  with  the 
first  payment  of  benefits  made  to  the 
beneficiary,  reimbuse  the  Fund  (with 


interest)  for  the  full  amount  of  all 
benefit  payments  made  by  the  Fund 
with  respect  to  the  claim. 

(b)  In  any  case  where  benefit  pay¬ 
ments  have  been  made  by  the  Fund, 
the  Fund  shall  be  subrogated  to  the 
rights  of  the  beneficiary.  The  Secre¬ 
tary  of  Labor  may  exercise  such  subro¬ 
gation  rights  as  is  appropriate. 

§725.603  Payments  by  the  fund  on  behalf 
of  an  operator,  liens. 

(a)  If  an  amount  is  paid  out  of  the 
Fund  to  an  individual  entitled  to  bene¬ 
fits  under  this  part  or  Part  727  of  this 
subchapter  on  behalf  of  an  operator  or 
other  employer  which  is  or  was  re¬ 
quired  to  pay  or  secure  the  payment 
of  all  or  a  portion  of  such  amount  (see 
§725.522),  the  operator  or  other  em¬ 
ployer  shall  be  liable  to  the  United 
States  for  repayment  to  the  Fund  of 
the  amount  of  benefits  the  payment  of 
which  is  properly  attributable  to  such 
operator  or  other  employer. 

(b)  If  an  operator  or  other  employer 
liable  to  the  Fund  refuses  to  pay,  after 
demand,  the  amount  of  such  liability, 
there  shall  be  a  lien  in  favor  of  the 
United  States  upon  all  property  and 
rights  to  property,  whether  real  or 
personal,  belonging  to  such  operator 
or  other  employer.  The  lien  arises  on 
the  date  on  which  such  liability  is  fi¬ 
nally  determined,  and  continues  until 
it  is  satisfied  or  becomes  unenforcea¬ 
ble  by  reason  of  lapse  of  time. 

(c)  (1)  Except  as  (Otherwise  provided 
under  this  section,  the  priority  of  the 
lien  shall  be  determined  in  the  same 
manner  as  under  Section  6323  of  the 
Internal  Revenue  Code  of  1954. 

(2)  In  the  case  of  a  bankruptcy  or  in¬ 
solvency  proceeding,  the  lien  imposed 
under  this  section  shall  be  treated  in 
the  same  manner  as  a  lien  for  taxes 
due  and  owing  to  the  United  States  for 
purposes  of  the  Bankruptcy  Act  or 
Section  3466  of  the  Revised  Statutes 
(31  U.S.C.  191). 

(3)  For  purposes  of  applying  Section 
6323(a)  of  the  Internal  Revenue  Code 
of  1954  to  determine  the  priority  be¬ 
tween  the  lien  imposed  under  this  sec¬ 
tion  and  the  Federal  tax  lien,  each  lien 
shall  be  treated  as  a  judgment  lien 
arising  as  of  the  time  notice  of  such 
lien  is  filed. 

(4)  For  purposes  of  the  section, 
notice  of  the  lien  imposed  hereunder 
shall  be  filed  in  the  same  manner  as 
under  Section  6323(f)  (disregarding 
paragraph  (4)  thereof)  and  (g)  of  the 
Internal  Revenue  Code  of  1954. 

(5)  In  any  case  where  there  has  been 
a  refusal  or  neglect  to  pay  the  liability 
imposed  under  this  section,  the  Secre¬ 
tary  of  Labor  may  bring  a  civil  action 
in  a  district  court  of  the  United  States 
to  enforce  the  lien  of  the  United 
States  under  this  section  with  respect 
to  such  liability  or  to  subject  any 
property,  of  whatever  nature,  of  the 
operator,  or  in  which  he  has  any  right. 


title,  or  interest,  to  the  payment  of 
such  liability. 

(b)  The  liability  imposed  by  this 
paragraph  may  be  collected  at  a  pro¬ 
ceeding  in  court  if  the  proceeding  is 
commenced  within  six  years  after  the 
date  upon  which  the  liability  was  fi¬ 
nally  determined,  or  prior  to  the  expi¬ 
ration  of  any  period  for  collection 
agreed  upon  in  writing  by  the  operator 
and  the  United  States  before  the  expi¬ 
ration  of  such  six-year  period.  This 
period  of  limitation  shall  be  suspended 
for  any  period  during  which  the  assets 
of  the  operator  are  in  the  custody  or 
control  of  any  court  of  the  United 
States,  or  of  any  State,  or  the  District 
of  Columbia,  and  for  six  months 
thereafter,  and  for  any  period  during 
which  the  operator  is  outside  the 
United  States  if  such  period  of  ab¬ 
sence  is  for  a  continuous  period  of  at 
least  six  months. 

§  725.601  Enforcement  of  final  awards. 

Notwithstanding  the  provisions  of 
§  725.603,  if  an  operator  or  other  em¬ 
ployer  or  its  officers  or  agents  fails  to 
comply  with  an  order  awarding  bene¬ 
fits,  that  has  become  final,  any  benefi¬ 
ciary  of  such  award  or  the  deputy 
commissioner  may  apply  for  the  en¬ 
forcement  of  the  order  to  the  Federal 
district  court  for  the  Judicial  district 
in  which  the  injury  occurred  (or  to  the 
United  States  District  Court  for  the 
District  of  Columbia  if  the  injury  oc¬ 
curred  in  the  District).  If  the  court  de¬ 
termines  that  the  order  was  made  and 
served  in  accordance  with  law,  and 
that  such  operator  or  other  employer 
or  its  officers  or  agents  have  failed  to 
comply  therewith,  the  court  shall  en¬ 
force  obedience  to  the  order  by  writ  of 
injunction  or  by  other  proper  process, 
mandatory  or  otherwise,  to  enjoin 
upon  such  operator  or  other  employer 
and  its  officers  or  agents  compliance 
with  the  order. 

§  725.605  Defaults. 

(a)  Except  as  is  otherwise  provided 
in  this  part,  no  suspension,  termina¬ 
tion  or  other  failure  to  pay  benefits 
awarded  to  a  claimant  is  permitted.  If 
an  employer  found  liable  for  the  pay¬ 
ment  of  such  benefits  fails  to  make 
such  payments  within  30  days  after 
any  date  on  which  such  benefits  are 
due  and  payable,  the  person  to  whom 
such  benefits  are  payable  may,  within 
one  year  after  such  default,  make  ap¬ 
plication  to  the  deputy  commissioner 
for  a  supplementary  order  declaring 
the  amount  of  the  default. 

(b)  If  after  investigation,  notice  and 
hearing  as  provided  in  subparts  D  and 
E  of  this  part,  a  default  is  found,  the 
deputy  commissioner  or  the  adniinis- 
trative  law  judge,  if  a  hearing  is  re¬ 
quested,  shall  issue  a  supplementary 
order  declaring  the  amount  of  the  de¬ 
fault,  if  any.  In  cases  where  a  lump 
sum  award  has  been  made,  if  the  pay- 
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merit  in  default  is  an  installment,  the 
deputy  commissioner  or  administrative 
law  judge,  may,  in  his  or  her  discre¬ 
tion,  declare  the  whole  of  the  award  as 
the  amount  in  default.  The  applicant 
may  file  a  certified  copy  of  such  sup¬ 
plementary  order  with  the  clerk  of  the 
Federal  district  court  for  the  judicial 
district  in  which  the  operator  has  it 
principal  place  of  business  or  main¬ 
tains  an  office.  In  case  such  principal 
place  of  business  or  office  is  in  the 
District  of  Columbia,  a  copy  of  such 
supplementary  order  may  be  filed 
with  the  clerk  of  the  United  States 
District  Court  for  the  District  of  Co¬ 
lumbia,  Such  supplementary  order 
shall  be  final,  and  the  court  shall  upon 
the  filing  of  the  copy  enter  judgment 
for  the  amount  declared  in  default  by 
the  supplementary  order  if  such  sup¬ 
plementary  order  is  in  accordance 
with  law.  Review  of  the  judgment  so 
entered  may  be  had  as  in  civil  suits  for 
damages  at  common  law.  Final  pro¬ 
ceedings  to  execute  the  judgment  may 
be  had  by  writ  of  execution  in  the 
form  used  by  the  court  in  suits  at 
common  law  in  actions  of  assumpsit. 
No  fee  shall  be  required  for  filing  the 
supplementary  order  nor  for  entry  of 
judgment  thereon,  and  the  applicant 
shall  not  be  liable  for  costs  in  a  pro¬ 
ceeding  for  review  of  the  judgment 
unless  the  court  shall  otherwise  direct. 
The  court  shall  modify  such  judgment 
to  conform  to  any  later  benefits  order 
upon  presentation  of  a  certified  copy 
thereof  to  the  court. 

(c)  In  cases  where  judgment  cannot 
be  satisfied  by  reason  of  an  insolvency 
or  other  circumstances  precluding  pay¬ 
ment,  the  deputy  commissioner  shall 
make  payment  from  the  Fund,  and  in 
addition,  provide  any  necessary  medi¬ 
cal,  surgical,  and  other  treatment  re¬ 
quired  by  subpart  I  of  this  part.  A  de¬ 
faulting  employer  shall  be  liable  to 
the  Fund  for  payment  of  the  amounts 
paid  by  the  Fund  under  this  section; 
and  for  the  purpose  of  enforcing  this 
liability,  the  Fund  shall  be  subrogated 
to  all  the  rights  of  the  person  receiv¬ 
ing  such  payments  or  benefits. 

§  725.606  Security  for  the  payment  of 
benefits. 

Whenever  the  deputy  commissioner 
deems  it  advisable  he  or  she  may  re¬ 
quire  any  operator  or  other  employer 
to  make  a  deposit  with  the  Treasurer 
of  the  United  States  to  secure  the 
prompt  and  convenient  payment  of 
benefits  to  eligible  claimants.  Pay¬ 
ments  may  be  made  from  such  deposit, 
or  such  deposit  may  be  returned  to  an 
operator  or  other  employer  only  upon 
the  order  of  the  deputy  commissioner. 
The  deputy  commissioner  shall  re¬ 
quire  the  deposit  of  security  pursuant 
to  this  section  In  any  case  where  an 
operator  or  other  liable  employer  is 
uninsured  or  has  failed  to  secure  the 
payment  of  benefits. 


§  725.607  Payments  in  addition  to  com¬ 
pensation. 

(a)  If  any  benefits,  payable  under 
the  terms  of  an  award  of  benefits,  are 
not  paid  by  an  operator  or  other  em¬ 
ployer  ordered  to  make  such  payments 
within  ten  days  after  such  payments 
become  due,  there  shall  be  added  to 
such  unpaid  benefits  an  amount  equal 
to  20  percent  thereof,  which  shall  be 
paid  to  the  claimant  at  the  same  time 
as,  but  in  addition  to  such  benefits, 
unless  review  of  the  order  making 
such  award  is  had  as  provided  in  Sec¬ 
tion  21  of  the  LHWCA  and  an  order 
staying  payments  has  been  issued. 

(b)  If,  on  account  of  an  operator’s  or 
other  employer’s  failure  to  pay  bene¬ 
fits  as  provided  in  paragraph  (a)  of 
this  section,  benefit  payments  are 
made  by  the  Fund,  the  eligible  claim¬ 
ant  shall  nevertheless  be  entitled  to 
receive  such  additional  compensation 
to  which  he  or  she  may  be  eligible 
under  paragraph  (a)  of  this  section, 
with  respect  to  all  amounts  paid  by 
the  Fund  on  behalf  of  such  operator 
or  other  employer. 

(c)  The  Fund  shall  not  be  liable  for 
payments  in  addition  to  compensation 
under  any  circumstances. 

§  725.608  Interest. 

(a)  If  an  operator  or  other  employer 
fails  or  refases  to  pay  any  or  all  bene¬ 
fits  due  pursuant  to  an  award  of  bene¬ 
fits  such  operator  shall  be  liable  for  6 
percent  simple  annual  interest  on  all 
past  due  benefits  computed  from  the 
date  on  which  such  benefits  were  due 
and  payable,  in  addition  to  such  opera¬ 
tor’s  or  other  employer’s  liability  as  is 
otherwise  provided  in  this  part. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  interest  payments  owed 
under  this  pargaraph  shall  be  made  di¬ 
rectly  to  the  beneficiary. 

(b)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  all  bene¬ 
fits  due  pursuant  to  an  award  of  bene¬ 
fits  or  an  initial  determination  of  eligi¬ 
bility  made  by  the  deputy  commission¬ 
er,  and  the  Fund  undertakes  such  pay¬ 
ments,  such  operator  or  other  employ¬ 
er  shall  be  liable  to  the  Fund  in  an 
amount  equal  to  six  percent  simple 
annual  interest  on  all  payments  made 
by  the  Fund  for  which  such  operator 
is  determined  liable,  computed  from 
the  first  date  on  which  such  benefits 
are  paid  by  the  Fund,  in  addition  to 
such  operator’s  liability  to  the  Fund  as 
is  otherwise  provided  in  this  part.  In¬ 
terest  payments  owed  pursuant  to  this 
paragraph  shall  be  paid  directly  to  the 
Fund. 

(c)  The  Fund  shall  not  be  liable  for 
the  payment  of  Interest  under  any  cir¬ 
cumstances. 


Penalties 

§  725.620  Failure  to  secure  benefits;  other 
penalties. 

(a)  If  an  operator  fails  to  discharge 
its  insurance  obligations  under  the  Act 
the  provisions  of  §  725.495  shall  apply. 

(b)  Any  employer  of  a  miner  who 
knowingly  transfers,  sells,  encumbers, 
assigns,  or  in  any  manner  disposes  of, 
conceals,  secrets,  or  destroys  any  prop¬ 
erty  belonging  to  such  employer,  after 
any  miner  employed  by  such  employer 
filed  a  claim  within  the  purview  of  the 
Act,  and  with  intent  to  avoid  the  pay¬ 
ment  of  benefits  under  the  Act  to  such 
miner  or  his  or  her  dependents,  shall 
be  guilty  of  a  misdemeanor  and,  upon 
conviction  thereof,  shall  be  punished 
by  a  fine  of  not  more  than  $1,000,  or 
by  imprisonment  for  not  more  than 
one  year,  or  by  both  such  fine  and  im¬ 
prisonment:  and  In  any  case  where 
such  employer  is  a  corporation,  the 
president,  secretary,  and  treasurer 
thereof  shall  be  a’.so  severally  liable  to 
such  penalty  of  imprisonment  as  well 
as  jointly  liable  with  such  corporation 
for  such  fine. 

(c)  No  agreement  by  a  miner  to  pay 
any  portion  of  a  premium  paid  to  a 
carrier  by  such  ruinei  s  employer  or  to 
contribute  to  a  benefit  fund  or  deposit 
maintained  by  such  employer  for  the 
purpose  of  providing  benefits  or  medi¬ 
cal  services  and  supplies  as  required  by 
tills  part,  shall  be  valid;  and  any  em¬ 
ployer  who  makes  a  deduction  for 
such  purpose  from  the  pay  of  any 
miner  entitled  tc  benefits  under  the 
Act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than 
$1,000. 

(d)  No  agreement  by  a  miner  to 
waive  his  or  iier  right  to  benefits 
under  the  Act  and  the  provisions  of 
this  part  shall  be  ealid. 

(e)  This  .section  .shall  not  affect  any 
other  liability  of  the  employer  under 
this  part. 

§  72.5.621  Reports 

(a)  Upon  mak.ng  the  first  payment 
and  upon  suspension,  reduction,  or  in¬ 
crease  of  payments  for  any  cause,  the 
operator  or  other  employer  responsi¬ 
ble  for  making  payments  shall  imme¬ 
diately  notify  the  deputy  commission¬ 
er  of  the  action  taken,  accordance 
with  a  form  prescribed  by  the  Office. 

(b)  Within  16  d<iys  after  final  pay¬ 
ment  of  benefits  has  been  made  by  an 
employer,  such  employer  shall  so 
notify  the  deputy  commissioner,  in  ac¬ 
cordance  with  a  form  prescribed  by 
the  Office,  stating  that  such  final  pay¬ 
ment  has  been  made,  the  total  amount 
of  benefits  paid,  the  name  of  the  bene¬ 
ficiary,  and  such  other  information  as 
the  Office  deems  pertinent. 

(c)  The  Director  may  from  time  to 
time  prescribe  such  additional  reports 
to  be  made  by  operators,  other  em- 
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ployers,  or  carriers  as  the  Director 
may  consider  necessary  for  the  effi¬ 
cient  administration  of  the  Act. 

(d)  Any  employer  who  fails  or  re¬ 
fuses  to  file  any  report  required  of 
such  employer  under  this  section  shall 
be  subject  to  a  civil  penalty  not  to 
exceed  $500  for  each  such  failure  or 
refusal,  which  penalty  shall  be  deter¬ 
mined  in  accordance  with  the  proce¬ 
dures  set  forth  in  §  725.495,  as  appro¬ 
priate. 

(e)  No  request  for  information  or  re¬ 
sponse  to  such  request  shall  be  consid¬ 
ered  a  report  for  purposes  of  this  sec¬ 
tion  or  the  Act,  unless  it  is  so  designat¬ 
ed  by  the  Director  or  by  this  section. 

Subpart  I — Madicol  bane  fits  and  Vecotianal 
Rotiobilitation 

§  725.701  Availability  of  medical  benefits. 

(a)  A  miner  uho  is  determined  to  be 
eligible  for  benefits  under  this  part  or 
Part  727  of  this  subchapter  is  entitled 
to  medical  benefits  as  set  forth  in  this 
subpart  as  of  the  date  of  his  or  her 
claim,  but  in  no  event  before  January 
1,  1974.  No  medical  benefits  shall  be 
provided  to  the  survivor  or  dependent 
of  a  miner  under  this  part. 

(b)  A  responsible  operator,  other  em¬ 
ployer,  or  where  there  is  neither  the 
Fund,  shall  fumxsh  a  miner  entitled  to 
benefits  under  this  part  with  such 
medical,  surgical,  and  other  atten¬ 
dance  and  treatment,  nursing  and  hos¬ 
pital  services,  x-ray  and  other  techni¬ 
cal  services,  medicine  and  apparatus, 
and  any  other  medicad  service  or 
supply,  for  such  periods  as  the  nature 
of  the  miner’s  pneumoconiosis  and  an¬ 
cillary  pulmonary  conditions  and  dis¬ 
ability  require. 

(c)  The  medical  benefits  referred  to 
in  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion  shall  iriclude  palliative  measures 
useful  only  to  pi  event  pain  or  discom¬ 
fort  associated  with  the  miner’s  pneu¬ 
moconiosis  or  attendant  disability. 

(d)  The  costs  recoverable  under  this 
subpart  shall  include  the  reasonable 
cost  of  travel  necessary  for  medical 
treatment  and  the  reasonable  docu¬ 
mented  cost  to  the  miner  or  medical 
provider  incurred  in  communicating 
with  the  employer,  carrier,  or  deputy 
commLssioner  oil  matters  connected 
with  medical  benefits. 

§  725.702  Physician  defined. 

The  term  “physician”  includes  only 
doctors  of  medicine  (MD),  and  osteo¬ 
pathic  practitioners  within  the  scope 
of  their  practices  as  defmed  by  State 
law.  No  treatment  or  medical  services 
performed  by'  any  other  practitioner 
of  the  healJig  arts  is  authorized  by 
this  part,  unless  such  treatment  or  ser¬ 
vice  is  approved  and  supervised  both 
by  a  physician  as  defined  in  this  sec¬ 
tion  and  the  deputy  commissioner. 


§725.703  Notification  of  right  to  medical 
benefits,  authorization  of  treatment. 

(a)  Upon  notification  to  a  miner  of 
such  miner’s  entitlement  to  benefits, 
the  Office  shall  provide  the  miner 
with  a  list  of  authorized  treating  phy¬ 
sicians  and  medi(!kl  facilities  in  the 
area  of  the  miner’s  residence.  The 
miner  may  select  a  physician  from  this 
list  or  may  select  another  physician 
with  approval  of  the  Office.  Where 
emergency  services  are  necessary  and 
appropriate,  authorization  by  the 
Office  shall  not  be  required. 

(b)  The  Office  may,  on  its  own  ini¬ 
tiative,  or  at  the  request  of  a  responsi¬ 
ble  operator,  order  a  change  of  physi¬ 
cians  or  faculties  but  only  where  it  has 
been  determined  that  the  change  is 
desirable  or  necessary  in  the  best  in¬ 
terest  of  the  miner.  The  miner  may 
change  physicians  or  facilities  subject 
to  the  approval  of  the  Office. 

(c)  If  adequate  treatment  cannot  be 
obtained  in  the  area  of  the  claimant’s 
residence,  the  Office  may  authorize 
the  use  of  physicians  or  medical  facili¬ 
ties  outside  such  area. 

§725.704  Arrangements  for  medical  care 
by  responsible  operator. 

(a)  If  an  operator  has  been  deter¬ 
mined  liable  for  the  payment  of  bene¬ 
fits  to  a  miner,  the  Office  shall  notify 
such  operator  or  insurer  of  the  names, 
addresses,  and  telephone  numbers  of 
the  authorized  providers  of  medical 
benefits  chosen  by  an  entitled  miner, 
and  shall  require  the  operator  or  in¬ 
surer  to - 

(1)  Notify  the  miner  and  the  provid¬ 
ers  chosen  that  such  operator  will  be 
responsible  for  the  cost  of  medical  ser¬ 
vices  provided  to  the  miner  on  account 
of  the  miner’s  total  disability  due  to 
pneumoconiosis: 

(2)  Designate  a  person  or  persons 
with  decision  making  authority  with 
whom  the  Office,  the  miner  and  au¬ 
thorized  providers  may  communicate 
on  matters  involving  medical  benefits 
provided  under  this  subpart  and  notify 
the  Office,  miner  and  providers  whom 
to  contact.  , 

(3)  Make  arrangements  for  the 
direct  reimbursement  of  providers  for 
their  services. 

§725.705  Authorization  to  provide  medical 
services. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  medical  services 
from  an  authorized  provider  which  are 
payable  under  §725.701  shall  not  re¬ 
quire  prior  approval  of  the  Office  or 
the  responsible  operator. 

(b)  Except  where  emergency  treat¬ 
ment  is  required,  prior  approval  of  the 
Office  or  the  respionsible  operator 
shall  be  obtained  before  any  hospital¬ 
ization  or  surgery,  or  before  ordering 
an  apparatus  for  treatment  w'here  the 
purchase  price  exceeds  $100. 

(c)  Payment  for  medical  services, 
treatment,  or  an  apparatus  shall  be 


made  at  no  more  than  the  rate  prevail¬ 
ing  in  the  community  in  which  the 
providing  physician,  medical  facility  or 
supplier  is  located. 

§  725.706  Reports  of  physicians  and  super* 
vision  of  medical  care. 

(a)  Within  30  days  following  the 
first  medical  or  sugical  treatment  pro¬ 
vided  under  §  725.701,  the  treating 
physician  or  facility  shall  furnish  to 
the  Office  and  the  responsible  opera¬ 
tor,  if  any,  a  report  of  such  treatment. 

(b)  In  order  to  permit  continuing  su¬ 
pervision  of  the  medical  care  provided 
to  the  miner  with  respect  to  the  neces¬ 
sity,  character  and  sufficiency  of  any 
medical  care  furnished  or  to  be  fur¬ 
nished,  the  treating  physician  of  facili¬ 
ty  or  employer  or  carrier  shall  provide 
such  reports  in  addition  to  those  re¬ 
quired  by  paragraph  (a)  of  this  section 
as  the  Office  may  from  time  to  time 
require.  Within  the  discretion  of  the 
deputy  commissioner,  reimbursement 
may  be  refused  to  any  medical  provid¬ 
er  who  fails  to  submit  any  report  re¬ 
quired  by  this  section. 

§725.707  Disputes  concerning  medical 
benefits. 

(a)  Whenever  a  dispute  develops 
concerning  medical  services  under  this 
part  the  deputy  commissioner  shall  at¬ 
tempt  to  informally  resolve  such  dis¬ 
pute.  In  this  regard  the  deputy  com¬ 
missioner  may  on  his  or  her  own  ini¬ 
tiative  or  at  the  request  of  the  respon¬ 
sible  operator,  order  the  claimant  to 
submit  to  an  examination  by  a  physi¬ 
cian  selected  by  the  deputy  commis¬ 
sioner. 

(b)  If  no  Informal  resolution  is  ac¬ 
complished,  the  deputy  commissioner 
shall  refer  the  case  to  the  Office  of 
Administrative  Law  Judge  for  hearing 
in  accordance  with  this  part.  Any  such 
hearing  shall  be  scheduled  at  the  ear¬ 
liest  possible  time  and  shall  take  pre¬ 
cedence  over  all  other  requests  for 
hearing  except  for  prior  requests  for 
hearing  arising  under  this  section  and 
as  is  provided  by  §  727.405  of  this  sub- 
eJiapter.  During  the  pendency  of  such 
adjudication,  the  Director  may  order 
the  payment  of  medical  benefits  prior 
to  final  adjudication  under  the  same 
conditions  applicable  to  benefits 
awarded  under  §  725.522. 

(c)  In  the  development  or  adjudica¬ 
tion  of  a  dispute  over  medical  benefits 
the  adjudication  officer  is  authorized 
to  take  whatever  action  may  be  neces¬ 
sary  to  protect  the  health  of  a  totally 
disabled  miner. 

(d)  Any  interested  medical  provider 
may,  if  appropriate,  be  made  a  party 
to  a  dispute  over  medical  benefits. 

§725  710  Objective  of  vocational  rehabili¬ 
tation. 

The  objective  of  vocational  rehabili¬ 
tation  is  the  return  of  a  miner  who  is 
totally  disabled  for  work  in  or  around 


FEDERAL  REGISTER,  VOL  43,  NO.  80— TUESDAY,  APRIL  25,  1978 


PROPOSED  RULES 


17765 


a  coal  mine  and  who  is  unable  to  uti¬ 
lize  those  skills  which  were  employed 
in  the  miner’s  coal  mine  employment 
to  gainful  employment  commensurate 
with  such  miner’s  physical  impair¬ 
ment.  This  objective  may  be  achieved 
through  a  program  of  re-evaluation 
and  redirection  of  the  miner’s  abilities, 
or  retraining  in  another  occupation, 
and  selective  job  placement  assistance. 

§725.711  Requests  for  and  referral  to  vo¬ 
cational  rehabilitation  assistance. 

Each  miner  who  has  been  deter¬ 
mined  entitled  to  receive  benefits 
under  Part  C  of  Title  IV  of  the  Act 
shall  be  informed  by  the  OWCP  of  the 
availability  and  advisability  of  voca¬ 
tional  rehabilitation  services.  If  such 
miner  chooses  to  avail  himself  or  her¬ 
self  of  vocational  rehabilitation,  his  or 
her  request  shall  be  processed  and  re¬ 
ferred  by  OWCP  vocational  rehabilita¬ 
tion  advisors  poursuant  to  the  provi¬ 
sions  of  §§  702.501-702.508  of  this 
chapter  as  is  appropriate. 

Signed  this  18th  day  of  April,  1978,  at 
Washington,  D.C. 

Ray  Marshall, 
Secretary  of  Labor. 
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[20  CFR  Pari  727] 

REVIEW  OF  PENDING  AND  DENIED  CLAIMS 
UNDER  THE  BLACK  LUNG  BENEFITS  REFORM 
ACT  OF  1977 

Federal  Mine  Sofety  and  Health  Act  of  1977, 
a*  Amended 

AGENCY:  Employment  Standards  Ad¬ 
ministration.  I^bor. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  This  proposed  new  Part 
727  establishes  procedures  for  the  pro¬ 
cessing  of  pending  and  denied  claims 
for  black  lung  benefits  under  Part  C  of 
Title  IV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  amended  by 
the  Black  Lung  Benefits  Reform  Act 
of  1977. 

DATES:  Written  comments  on  this 
proposed  rulemaking  may  be  submit¬ 
ted  by  interested  persons  to  the 
person  specified  below  on  or  before 
May  25,  1978.  Such  written  comments 
will  be  available  for  inspection  during 
regular  business  hours  at  the  office  in¬ 
dicated  below. 

ADDRESS:  Comments  should  be  sent 
to  Robert  B.  Dorsey  (see  For  Further 
Information  Contact). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  B.  Dorsey,  Chief,  Branch  of 
Claims  Determination.  Division  of 
Coal  Mine  Workers’  Compensation, 


Office  of  Workers’  Compensation 
Programs,  Employment  Standards 
Adminstration,  U.S.  Department  of 
Labor,  Room  C-3526.  NDOL  Build¬ 
ing,  200  Constitution  Avenue  NW., 
Washington,  D.C.  20210,  telephone: 
202-523-6727. 

SUPPLEMENTARY  INFORMATION: 
The  Black  Lung  Benefits  Reform  Act 
of  1977,  and  the  Black  Lung  Benefits 
Revenue  Act  of  1977,  enacted  on 
March  1,  1978,  significantly  amend  the 
provisions  of  the  Black  Lung  Benefits 
Act  of  1972,  to,  among  other  things, 
establish  the  Black  Lung  Disability 
Trust  Fund  (The  Fund)  for  the  pay¬ 
ment  of  all  claims  predicated  upon 
coal  mine  employment  which  termi¬ 
nated  prior  to  January  1,  1970,  and  for 
other  claims  for  which  no  operator  li¬ 
ability  can  be  established.  The  Fund  is 
financed  by  a  tax  on  the  coal  produced 
by  individual  coal  mine  operators. 
Other  provisions  of  the  Act  as  now 
amended  modify  the  evidentiary  re¬ 
quirements  necessary  to  establish  enti¬ 
tlement  to  benefits,  eliminate  certain 
restrictions  on  the  filing  of  claims  and 
direct  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare  upon  request,  and 
the  Secretary  of  Labor,  to  automati¬ 
cally  undertake  a  review  of  all  previ¬ 
ously  denied  and  pending  claims  in 
light  of  the  amendments  made  by  the 
1977  Act. 

Under  Title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 
as  amended  by  the  Black  Lung  Bene¬ 
fits  Act  of  1972,  benefits  were  provided 
to  coal  miners  and  certain  survivors  of 
coal  miners  on  account  of  total  disabil¬ 
ity  or  death  due  to  pneumoconiosis. 
Part  B  of  Title  IV  of  the  Act  as 
amended  provided  that  all  claims  for 
benefits  filed  between  December  31, 
1969,  and  June  30,  1973,  would  be  filed 
with,  processed  by  and  paid  from  Fed¬ 
eral  funds  by  the  Secretary  of  Health, 
Education,  and  Welfare,  through  the 
Social  Security  Administration.  The 
survivor  of  a  miner  was  permitted  to 
file  a  claim  with  the  Secretary  of 
Health,  Education,  and  Welfare  under 
Part  B  until  January  1,  1974,  or  within 
6  months  of  the  miner’s  death,  if 
death  occurred  before  January  1,  1974. 
Section  415  of  Part  B  of  Title  IV  of 
the  Act  provides  that  a  claim  filed  by 
a  miner  between  July  1  and  December 
31,  1973,  would  be  filed  with,  pro¬ 
cessed,  and  if  appropriate  paid,  by  the 
Secretary  of  Labor  from  Federal  funds 
for  all  periods  of  eligibility  between 
July  1  and  December  31,  1973.  For  pe¬ 
riods  of  eligibility  after  December  31, 
1973,  an  approved  Section  415  claim 
was  to  be  paid  by  a  coal  mine  operator 
found  liable  pursuant  to  the  Act. 
Claims  filed  after  December  31,  1973, 
were  to  be  filed  under  an  approved 
State  workers’  compensation  law  or,  if 
no  such  law  was  available  in  an  appro¬ 
priate  state,  the  claim  would  be  filed 
with  the  Secretary  of  Labor  under 


Part  C  of  Title  IV  of  the  Act.  Claims 
filed  under  Part  C  were  to  be  adjudi¬ 
cated  under  certain  provisions  of  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  as  amended,  33 
U.S.C.  901  et  seq.,  and  paid  by  a  coal 
mine  operator  found  liable  pursuant 
to  the  Act.  If  no  such  operator  could 
be  identified  benefits  were  to  be  paid 
by  the  Secretary  of  Labor  from  Feder¬ 
al  funds. 

Under  the  Act  as  now  amended  the 
Secretary  of  Health,  Education,  and 
Welfare  is  directed  to  review  at  the  re¬ 
quest  of  the  claimant  all  denied  and 
pending  claims  filed  under  Part  B  of 
Title  IV  of  the  Act,  exclusive  of  those 
claims  filed  under  Section  415,  The 
Secretary  of  Labor  is  directed  to 
review  automatically  all  denied  and 
pending  claims  filed  under  Section  415 
and  Part  C  of  Title  IV  of  the  Act.  as  of 
the  effective  date  of  the  Black  Lung 
Benefits  Reform  Act  of  1977,  and,  in 
addition,  is  required  to  review  certain 
claims  originally  filed  with  the  Secre¬ 
tary  of  Health,  Education,  and  Wel¬ 
fare, 

The  provisions  of  this  part  imple¬ 
ment  the  requirements  of  new  Section 
435  by  setting  forth  the  scope  of 
claims  review,  the  procedures  to  be  fol¬ 
lowed  and  the  consequences  which 
accrue  depending  upon  the  results  of 
any  particular  review. 

Because  the  Black  Lung  Benefits 
Reform  Act  of  1977,  which  this  part 
implements,  substantially  hberalizes 
the  requirements  for  benefits  under 
the  Act,  the  provisions  of  this  part 
benefit  the  public  by  providing  specific 
information  to  interested  parties  re¬ 
garding  the  manner  in  which  a  right 
of  review  will  be  extended  to  all  pend¬ 
ing  and  denied  claims  for  black  lung 
benefits  under  the  Act. 

Prior  to  publication  of  this  docu¬ 
ment  officials  of  the  Employment 
Standards  Administration  met  with 
representatives  of  the  persons  affected 
by  the  recent  amendments  to  the 
Black  Iiung  Benefits  Act,  advised  the 
representatives  of  the  needs  for  revi¬ 
sions  in  the  regulations  to  implement 
these  amendments,  and  received  com¬ 
ments  and  suggestions  from  them. 
Some  suggestions  have  been  incorpo¬ 
rated  into  this  document.  In  order  to 
avoid  undue  delay  in  the  implementa¬ 
tion  of  the  provisions  of  the  Black 
Lung  Benefits  Reform  Act  of  1977,  ap¬ 
proved  March  1,  1978,  and  the  adjudi¬ 
cation  of  the  pending  and  newly  filed 
claims,  it  has  been  determined  that  it 
is  impracticable  and  unnecessary  to 
afford  interested  persons  more  than 
30  days  to  submit  written  comments 
on  this  proposal. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  supervision  of 
Donald  Elisburg,  Assistant  Secretary 
of  Labor  for  Employment  Standards. 
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The  principal  author  of  this  docu¬ 
ment  is  Mark  E.  Solomons,  Counsel 
for  Black  Lung.  Employee  Benefits  Di¬ 
vision,  Office  of  the  Solicitor.  U.S.  De¬ 
partment  of  Labor.  However,  person¬ 
nel  from  the  Division  of  Coal  Mine 
Workers’  Compensation,  Office  of 
Workers’  Compensation  Programs, 
Employment  Standards  Administra¬ 
tion,  U.S.  Department  of  Labor,  par¬ 
ticipated  in  its  development. 

As  proposed,  20  CPR  Chapter  VI, 
Subchapter  B,  is  amended  by  the  addi¬ 
tion  of  a  new  Part  727  which  would 
provide  as  follows: 

PART  727— REVIEW  OF  PENDING  AND  DENIED 

CLAIMS  UNDER  THE  BLACK  LUNG  BENEFITS 

REFORM  Aa  OF  1977 

Subpart  A — Gonoral 

Sec. 

727.1  Statutory  provisions,  purpose  of  this 
part. 

727.2  Applicability  and  content  of  this 
part. 

727.3  Definitions,  use  of  terms. 

727.4  Applicability  of  other  parts  in  this 
subchapter. 

Subpait  B— Initial  Raviaw  of  Ponding  and  Daniad 
OaioK 

727.101  Who  is  entitled  to  review. 

727.102  Pending  and  denied  claim  defined. 

727.103  Duplicate  claims. 

727.104  Review  by  the  Social  Security  Ad¬ 
ministration. 

727.105  Action  by  the  Office,  Social  Securi¬ 
ty  approval. 

727.106  Action  by  the  Office,  disapproval. 

727.107  Action  by  the  Office,  Social  Securi¬ 
ty  referral  without  prior  review. 

727.108  Action  by  the  Office,  Department 
of  Labor  pending  or  denied  claim. 

727.109  Hearings  and  appeals,  parties. 

Subpart  C — Crita-io  for  Ootormining  Eligibility  far 
bonofit* 

727.200  Basis  for  criteria. 

727.201  Persons  entitled  to  benefits,  depen¬ 
dents. 

727.202  Definition  of  pneumoconiosis. 

727.203  Interim  presumption. 

727.204  Presumption  of  entitlement  appli¬ 
cable  to  certain  death  claims. 

727.205  Effect  of  current  coal  mine  em¬ 
ployment  or  coal  mine  employment  at 
the  time  of  death. 

727.206  Quality  standards  applicable  to  evi¬ 
dence. 

Subport  D — Poymant  of  Bonofitt/Liability 

727.300  Conditions  and  duration  of  eligibil¬ 
ity. 

727.301  Amounts  payable,  other  payment 
provisions. 

727.302  Date  from  which  benefits  are  pay¬ 
able  after  review  and  approval. 

727.303  Claims  filed  under  Section  415  of 
the  Act. 

727.304  Liability  for  benefit  payments. 

Subpart  E - Spocial  Roviow  Provitiont  Rolotlng  to 

Claimt  Ponding  Bofoto  an  Adminictrotivo  Law  Judge 
or  the  Bonef:t>  Review  Board 

727.401  General. 

727.402  Claims  pending  in  the  Office  of 
Administrative  Law  Judges. 

727.403  Claims  pending  before  the  Benefits 
Review  Board. 


727.404  Claims  pending  in  a  United  States 
Court  of  Appeals. 

727.405  Expedited  review  of  claims. 

Authority;  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 
et  seq.,  902(f),  925,  932,  934,  936,  945;  33 
U.S.C.  901  et  seq. 

Subpart  A — Ganaral 

§  727.1  Statutory  provision,  purpose  of 
this  part. 

(a)  Under  Title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969,  as  amended  by  the  Black  Lung 
Benefits  Act  of  1972,  benefits  were 
provided  to  coal  miners  and  certain 
survivors  of  coal  miners  on  account  of 
total  disability  or  death  due  to  pneu¬ 
moconiosis.  Part  B  of  Title  IV  of  the 
Act  as  amended  provided  that  all 
claims  for  benefits  filed  betw'een  De¬ 
cember  30,  1969,  and  June  30,  1973, 
would  be  filed  with,  processed  by,  and 
paid  from  Federal  funds  by  the  Secre¬ 
tary  of  Health,  Education,  and  Wel¬ 
fare,  through  the  Social  Security  Ad¬ 
ministration.  The  survivor  of  a  miner 
was  permitted  to  file  a  claim  with  the 
Secretary  of  Health,  Education,  and 
Welfare  under  Part  B  until  January  1, 
1974,  or  within  6  months  of  the 
miner’s  death,  if  death  occurred 
before  January  1,  1974,  or  in  the  case 
of  a  Part  B  beneficiary,  within  6 
months  of  the  beneficiary’s  death. 
Section  415  of  Part  B  of  "ritle  IV  of 
the  Act  provides  that  a  claim  filed  by 
a  miner  between  July  1  and  December 
31,  1973,  would  be  filed  with  and  pro¬ 
cessed  by  the  Secretary  of  Labor,  and 
paid  if  appropriate  by  the  Secretary  of 
Labor  from  Federal  funds  for  all  peri¬ 
ods  of  eligibility  between  July  1  and 
December  31,  1973.  For  periods  of  eli¬ 
gibility  after  December  31,  1973,  an 
approved  Section  415  claim  was  to  be 
paid  by  a  coal  mine  operator  found 
liable  pursuant  to  the  Act  or  the  Sec¬ 
retary  of  Labor  as  appropriate.  Claims 
filed  after  December  31,  1973,  were  to 
be  filed  under  an  approved  State  work¬ 
ers’  compensation  law  or,  if  no  such 
law  was  available  in  an  appropriate 
state,  the  claim  would  be  filed  with 
the  Secretary  of  Labor  under  Part  C 
of  Title  IV  of  the  Act.  Claims  filed 
luider  Part  C  were  to  be  adjudicated 
under  certain  provisions  of  the  Long¬ 
shoremen’s  and  Harbor  Workers’  Com¬ 
pensation  Act  as  amended.  33  U.S.C. 
901  et  seq.,  and  paid  by  a  coal  mine  op¬ 
erator  found  liable  pursuant  to  the 
Act.  If  no  such  operator  could  be  iden¬ 
tified  benefits  were  to  be  paid  by  the 
Secretary  of  Labor  from  Federal 
funds. 

(b)  The  Black  Lung  Benefits  Rev¬ 
enue  Act  of  1977,  and  the  Black  Lung 
Benefits  Reform  Act  of  1977,  enacted 
on  March  1,  1978,  significantly  amend 
the  provisions  of  the  Black  Lung 
Benefits  Act  of  1972,  to  among  other 
things,  establish  the  Black  Lung  Dis¬ 
ability  Trust  Fund  (The  Fund)  for  the 


payment  of  all  claims  predicated  upon 
coal  mine  employment  which  termi¬ 
nated  prior  to  January  1,  1970,  and  for 
other  claims  for  which  no  operator  li¬ 
ability  can  be  established.  The  Fund  is 
financed  by  individual  coal  mine  oper¬ 
ators.  Other  provisions  of  the  Act  as 
amended,  modify  the  evidentiary  re¬ 
quirements  necessary  to  establish  enti¬ 
tlement  to  benefits,  eliminate  certain 
restrictions  on  the  filing  of  claims,  es¬ 
tablish  penalties  to  be  applied  if  a  coal 
operator  fails  to  meet  its  obligations 
under  the  Act,  and  make  technical, 
correcting  and  other  administrative  or 
procedural  and  substantive  changes. 

(c)  Section  435  of  the  Black  Lung 
Benefits  Reform  Act  of  1977,  directs 
the  Secretary  of  Health,  Education. 
Sind  Welfare,  and  the  Secretary  of 
Labor  to  undertake  a  review  of  all  pre¬ 
viously  denied  and  pending  claims  in 
light  of  the  amendments  made  by 
such  Act.  The  Secretary  of  Health, 
Education,  and  Welfare  is  directed  to 
perform  this  review  at  the  request  of 
the  claimant  on  all  denied  and  pend¬ 
ing  claims  filed  under  Part  B  of  Title 
IV  of  the  Act.  exclusive  of  those 
claims  filed  under  Section  415.  The 
Secretary  of  Labor  is  directed  to  per¬ 
form  this  review  automatically  on  all 
denied  and  pending  claims  filed  under 
Section  415  and  Part  C  of  Title  IV  of 
the  Act,  as  of  the  effective  date  of  the 
Black  Lung  Benefits  Reform  Act  of 
1977,  and  in  addition  is  required  to 
review  certain  claims  originally  filed 
with  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare, 

(d)  The  new  Section  435  contains 
provisions  setting  forth  the  scope  of 
the  claims  review,  the  procedures  to  be 
follow'ed  and  the  consequences  which 
accrue  depending  upon  the  results  of 
any  particular  review.  It  is  the  purpose 
of  this  part  to  set  forth  and  imple¬ 
ment  the  provisions  of  Section  435  as 
tho.se  provisions  apply  to  the  Secre¬ 
tary  of  Labor,  and  inform  all  interest¬ 
ed  parties  of  the  manner  in  which  a 
right  to  review  will  be  extended  with 
respect  to  all  denied  and  pending 
claims  for  black  lung  benefits  under 
the  Act  by  the  Secretary  of  Labor. 

§  727.2  Applicability  and  content  of  this 
part. 

(a)  This  part  is  desigmed  to  apply  to 
and  set  forth  the  role  of  the  Secretary 
of  Labor  in  carrying  out  the  provisions 
of  Section  435  of  the  Act.  The  action 
to  be  taken  and  the  procedure  to  be 
followed  by  the  secretary  of  Health, 
Education,  and  Welfare  and  the  social 
Security  Administration  under  Section 
435  is  detailed  elsewhere.  This  part 
will,  however,  describe  what  will  be 
done  by  the  Secretary  of  Health.  Edu¬ 
cation,  and  Welfare  and  the  Social  Se¬ 
curity  Administration  in  general  terms 
and  will  detail  the  responsibilities  as¬ 
signed  to  the  Secretary  of  Labor  with 
respect  to  a  claim  reviewed  by  the  Sec- 
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retary  of  Health,  Education,  and  Wel¬ 
fare. 

(b)  This  Subpart  A  describes  gener¬ 
ally  the  statutory  framework  estab¬ 
lished  to  facilitate  the  review  of  all 
pending  and  denied  black  lung  claims, 
the  applicability  and  content  of  this 
part  and  other  relevant  parts  con¬ 
tained  in  this  Title  20  of  the  Code  of 
Federal  Regulations,  and  sets  forth 
applicable  definitions  and  usages. 

(c)  Subpart  B  of  this  part  sets  forth 
the  procedures  to  be  followed  in  the 
review  of  various  types  of  claims  sub¬ 
ject  to  review  under  this  part. 

(d)  Subpart  C  of  this  part  contains 
the  criteria  to  be  applied  in  determin¬ 
ing  a  claimant’s  eligibility  for  benefits 
under  this  part.  Such  criteria  shall 
also  be  applicable  to  all  claims  for 
medical  services  filed  under  Section  11 
of  the  the  Black  Lung  Benefits 
Reform  Act  of  1977  (see  §  725.308(b)  of 
this  subchapter),  and  shall  also  be  ap¬ 
plicable  to  all  other  claims  filed  under 
Part  725  of  this  subpart  until  such 
time  as  the  Secretary  promulgates 
new  criteria  for  determining  total  dis¬ 
ability  or  death  due  to  pneumoconiosis 
in  accordance  with  Section  402(f)(1)  of 
the  Act. 

(e)  Subpart  D  of  this  part  contains 
provisions  relating  to  the  liability  for, 
and  conditions  governing,  the  pay¬ 
ment  of  benefits  luider  this  part. 

(f)  Subpart  E  of  this  part  sets  forth 
special  provisions  relating  to  the  pro¬ 
cessing  of  claims  subject  to  review 
under  this  part  which  are  within  the 
jurisdiction  of  an  administrative  law 
judge  or  the  Benefits  Review  Board. 

§  727.3  Definitions,  use  of  terms. 

Except  as  is  otherwise  provided  by 
this  part  the  definitions  and  usages  of 
terms  contained  in  subpart  A  of  Part 
725  of  this  Title  as  amended  from  time 
to  time,  shall  be  applicable  to  this 
part. 

§  727.4  Applicability  of  other  parts  in  this 
subchapter. 

(a)  Part  725.  Part  725  of  this  sub¬ 
chapter,  which  sets  forth  (1)  the  pro¬ 
cedure  for  filing  a  claim  for  black  lung 
benefits  under  Part  C  of  Title  IV  of 
the  Act,  (2)  the  procedure  to  be  fol¬ 
lowed  in  the  adjudication  of  claims  so 
filed,  (3)  standards  for  determining 
whether  a  particular  individual  is  a 
miner,  or  a  qualified  dependent  or  sur¬ 
vivor  of  a  miner,  (4)  the  criteria  to  be 
applied  in  determining  the  liability  of 
a  coal  operator  or  the  Fund  for  the 
payment  of  approved  claims  so  filed, 
and  (5)  the  manner  in  which  the  pay¬ 
ment  of  benefits  shall  be  made  with 
respect  to  Part  C  claims,  shall  not  be 
applicable  to  the  processing,  adjudica¬ 
tion  or  payment  of  claims  under  this 
part  unless  applicability  is  generally 
provided  by  Part  725  or  this  part. 

(b)  Part  718.  Part  718  of  this  sub¬ 
chapter,  which  contains  the  criteria 
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and  standards  to  be  applied  in  deter¬ 
mining  whether  a  miner  is  totally  dis¬ 
abled  due  to  pneumoconiosis  or 
whether  a  miner  died  due  to  or  while 
totally  or  partially  disabled  by  pneu¬ 
moconiosis  shall  not  be  applicable  to 
the  determination  of  claims  under  this 
part  unless  applicability  is  provided  by 
Part  718  or  this  part.  Until  such  time 
as  Part  718  of  this  subchapter  is  re¬ 
vised  in  accordance  with  the  1977 
amendments  to  the  Act.  the  provisions 
of  subpart  D  of  Part  410  of  this  title, 
which  are  not  inconsistent  with  the 
1977  amendments  to  the  Act,  shall  be 
applicable  to  the  adjudication  of 
claims  xinder  this  part,  unless  other¬ 
wise  provided  by  this  part  (see  subpart 
C  of  this  part). 

(c)  Parts  715,  717,  720.  Parts  715,  717, 
and  720  of  this  subchapter,  which 
parts  established  the  procedures  for 
the  filing,  processing,  and  payment  of 
claims  filed  under  Section  415  of  the 
Act  are  repealed  and  pertinent  provi¬ 
sions  of  those  parts  which  retain  vital¬ 
ity  are  incorporated  within  Part  725  of 
this  subchapter  as  amended. 

(d)  Part  726.  Part  726  of  this  sub¬ 
chapter,  which  contains  provisions  set¬ 
ting  forth  a  coal  operator’s  obligations 
to  insure  or  self-insure  its  liability  for 
the  payment  of  benefits  to  certain  eli¬ 
gible  claimants  is  applicble  to  this  part 
insofar  as  it  bears  upon  the  responsi¬ 
bility  of  a  coal  operator  to  secure  the 
payment  of  benefits  to  certain  claim¬ 
ants  who  may  be  determined  eligible 
for  benefits  under  this  part. 

Subpart  B — Initial  Raview  af  Pending  and 
Denied  Claims 

§  727.101  Who  is  entitled  to  review. 

(a)  By  the  Secretary  of  HEW.  Any 
person  who  has  filed  a  claim  for  bene¬ 
fits  under  Part  B  of  Title  IV  of  the 
Act,  excluding  miners  who  filed  under 
Section  415  of  the  Act  between  July  1 
and  December  31,  1973,  and  whose 
claim  is  either  pending  or  has  been 
denied  as  of  March  1,  1978  (see 
§727.102)  may  upon  notification  by 
the  Secretary  of  Health,  Education, 
and  Welfare,  elect  to  have  his  or  her 
claim  reviewed  by  the  Secretary  of 
Health,  Education,  and  Welfare. 

(b)  By  the  Secretary  of  Labor.  (1) 
Any  person  who  elects  review  by  the 
Social  Security  Administration  under 
paragraph  (a)  of  this  section  and 
whose  claim  cannot  be  approved  after 
such  review  shall  have  his  or  her  claim 
reviewed  by  the  Secretary  of  Labor. 

(2)  Any  person  who  is  eligible  to 
have  his  or  her  claim  reviewed  under 
paragraph  (a)  of  this  section  may  elect 
to  have  his  or  her  claim  referred  di¬ 
rectly  to  the  Secretary  of  Labor  for 
review. 

(3)  Any  person  who  has  filed  a  claim 
for  benefits  under  Section  415  or  Part 
C  of  Title  IV  of  the  Act  and  whose 
claim  is  pending  or  has  been  denied 
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(see  §727.102)  on  or  before  March  1, 
1978  shall  have  his  or  her  claim  auto¬ 
matically  reviewed  by  the  Secretary  of 
Labor.  (But  see  §  727.103) 

(4)  Any  claimant  whose  claim  is  sub¬ 
ject  to  review  by  the  Secretary  of 
Labor  under  this  paragraph  shall  have 
the  right  to  submit  additional  evi¬ 
dence  to  the  Secretary  of  Labor  in 
support  of  such  claim. 

§727.102  Pending  and  denied  claim  de¬ 
fined. 

(a)  Applicability.  This  section  de¬ 
fines  the  terms  “pending  and  denied’’ 
claims  for  purposes  of  this  part  only 
and  the  following  definitions  shall  be 
applicable  only  to  claims  filed  with  the 
Secretary  of  Labor  vmder  Section  415 
and  Part  C  of  Title  IV  of  the  Act. 

(b)  Denied  claim  defined.  For  the 
purposes  of  this  part  a  claim  filed  with 
the  Secretary  of  Labor  shall  be  consid¬ 
ered  a  denied  claim  if: 

(1)  The  claim  was  filed  before  March 
1,  1978;  and, 

(2)  The  claimant’s  entitlement  to 
benefits  has  been  denied  for  any 
reason  by  a  deputy  commissioner  in 
the  Office  of  Workers’  Compensation 
Programs,  United  States  Department 
of  Labor,  an  administrative  law  judge 
assigned  to  determine  black  lung 
claims  by  the  Secretary  of  Labor,  the 
Benefits  Review  Board  in  the  United 
States  Department  of  Labor,  or  an  ap¬ 
propriate  United  States  court  of  ap¬ 
peals;  and, 

(3)  No  further  proceedings  before  a 
deputy  commissioner,  administrative 
law  judge,  the  Benefits  Review  Board, 
or  a  United  States  court  of  appeals  are 
pending;  and. 

(4)  The  time  has  expired  to  seek  fur¬ 
ther  consideration  of  such  denial;  or^ 

(5)  The  claim  has  been  declared 
abandoned  by  a  deputy  commissioner 
or  administrative  law  judge  (see 
§725.409  of  this  subchapter  which  re¬ 
places  38  FR  26059). 

(c)  Pending  claim  defined.  For  the 
purposes  of  this  part  and  except  as 
provided  in  §§727.402  and  727.403  a 
claim  filed  with  the  Secretary  of 
Labor  shall  be  considered  a  pending 
claim  if: 

(1)  The  claim  was  filed  before  March 
1, 1978;  and, 

(2)  The  claim  is  before  a  deputy 
commissioner,  administrative  law 
judge,  the  Board,  or  a  United  States 
court  of  appeals  for  consideration;  or, 

(3)  The  time  permitted  to  seek  fur¬ 
ther  consideration  of  the  claim  has 
not  expired. 

(d)  Withdrawn  claims.  A  cliam  for 
benefits  which  has  been  previously 
withdrawn  at  the  request  of  the  claim¬ 
ant  (See  §725.306  of  this  subchapter) 
shall  not  be  considered  a  pending  or 
denied  claim  for  purposes  of  this  part. 
Any  person  who  has  voluntarily  with¬ 
drawn  his  or  her  claim  from  consider¬ 
ation  may  file  a  new  claim  for  benefits 
imder  Part  725  of  this  subchapter. 
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§  727.103  Duplicate  claims. 

(a)  A  person  who  filed  a  claim  for 
benefits  with  the  Social  Security  Ad¬ 
ministration  and  whose  claim  has  been 
approved  by  that  agency  and  who  has 
also  filed  a  claim  with  the  Secretary  of 
Labor  which  is  pending  or  has  been 
denied  shall  be  entitled  to  a  review  of 
such  claim  under  this  part. 

(b)  A  person  who  has  filed  a  claim 
with  the  Social  Security  Administra¬ 
tion  which  is  pending  or  has  been 
denied  by  that  agency  and  who  has 
also  filed  a  claim  with  the  Secretary  of 
Labor,  that  has  been  approved  shall  be 
entitled  to  elect  review  of  the  pending 
or  denied  claim  by  the  Social  Security 
Administration,  subject  to  the  provi¬ 
sions  of  §  725.309(e)  of  this  subchapter. 

(c)  A  person  who  has  filed  a  claim 
both  with  the  Social  Security  Adminis¬ 
tration  and  the  Department  of  Labor 
and  whose  claim  is  either  pending 
with  or  denied  by  both  agencies  shall 
have  his  or  her  claim  reviewed  by  the 
Social  Security  Administration  if  such 
review  is  requested  by  the  claimant 
pursuant  to  §  727.104.  If  the  claim  is 
not  approved  by  the  Social  Security 
Administration  it  shall  be  forwarded 
in  the  Secretary  of  Labor  for  further 
review  as  provided  in  §  727.106.  During 
the  pendency  of  review  proceedings  by 
the  Social  Security  Administration,  if 
any.  no  action  shall  be  taken  by  the 
Secretary  of  Labor  with  respect  to  the 
claim  which  is  pending  or  has  been 
denied  by  the  Secretary  of  Labor.  If 
the  claimant  does  not  respond  to  noti¬ 
fication  of  his  or  her  right  to  review 
by  the  Social  Security  Administration 
within  6  months  of  such  notice  (See 
§727.104).  unless  the  period  is  en¬ 
larged  for  good  cause  shown,  the  Sec¬ 
retary  of  Labor  shall  proceed  under 
this  part  to  review  the  claim  originally 
filed  with  the  Secretary  of  Labor.  If 
the  claimant,  upon  notification  of  his 
or  her  right  to  review  by  the  Social  Se¬ 
curity  Administration  (See  §727.104) 
requests  that  the  claim  originally  filed 
with  the  Administration  be  forwarded 
to  the  Department  of  Labor  for 
review,  or  if  more  than  one  claim  has 
been  filed  with  the  Secretary  of  Labor 
by  the  same  claimant,  such  claim  shall 
be  merged  and  processed  with  the  first 
claim  filed  with  the  Department  of 
Labor. 

(d)  In  the  case  of  a  claimant  who  has 
filed  one  or  more  claims  with  both 
Social  Security  and  the  Department  of 
Labor  under  no  circumstances  are  du¬ 
plicate  benefits  payable  for  concurrent 
periods  of  eligibility.  Any  duplicate 
benefits  paid  shall  be  subject  to  collec¬ 
tion  or  offset  under  subpart  G  of  Part 
725  of  this  subchapter. 

§  727.104  Review  by  the  Social  Security 
Administration. 

(a)  Notification.  The  Social  Security 
Administration  will  notify  each  claim¬ 
ant  who  has  filed  a  claim  for  benefits 


under  Part  B  of  Title  IV  of  the  Act. 
and  whose  claim  is  either  pending  or 
has  been  denied  on  or  before  March  1. 
1978.  that  upon  the  request  of  the 
claimant  such  claim  shall  be  either 

(1)  Reviewed  by  the  Social  Security 
Administration  on  the  basis  of  the  evi¬ 
dence  contained  in  the  claimant’s  file, 
in  accordance  with  the  amendments 
made  by  the  Black  Lung  Benefits 
Reform  Act  of  1977;  or. 

(2)  Referred  by  the  Social  Security 
Administration  to  the  Office  of  Work¬ 
ers’  Compensation  Programs  in  the 
Department  of  Labor  for  review  based 
on  the  evidence  contained  in  the 
claimant’s  file  and  any  additional  evi¬ 
dence  the  claimant  seeks  to  submit,  in 
accordance  with  the  amendments 
made  by  the  Black  Lung  Benefits 
Reform  Act  of  1977. 

(b)  Response  to  notification.  Upon 
receipt  of  a  claimant’s  response  or  a 
response  on  behalf  of  a  claimant  to 
the  notice  required  by  paragraph  (a) 
of  this  section  the  Social  Security  Ad¬ 
ministration  will  undertake  to  review 
the  claim  or  refer  the  claimant’s  file  to 
the  Office  for  processing  under 
§  727.107.  If  there  is  no  response  to  no¬ 
tification  sent  in  accordance  with 
paragraph  (a)  of  this  section  within  6 
months  from  the  date  on  which  notice 
is  sent,  unless  the  period  is  enlarged 
for  good  cause  shown,  the  claimant 
shall  be  considered  to  have  waived  the 
right  to  review  afforded  by  this  part. 
The  date  on  which  notice  is  sent  and 
the  date  on  which  a  claimant’s  re¬ 
sponse  is  received  shall  be  noted  on  an 
appropriate  form  by  the  Social  Securi¬ 
ty  Administration. 

(c)  Social  Security  Administration 
review  procedures.  Where  the  Social 
Security  Administration  determines 
that  the  claimant  is  eligible  the  Ad¬ 
ministration  will  forward  the  claim 
file  together  with  a  copy  of  such  deter¬ 
mination  to  the  Office  for  processing 
and  payment  in  accordance  with 
§  727.105  and  shall  so  notify  the  claim¬ 
ant.  Where  it  is  determined  that  the 
claim  cannot  be  approved  the  Social 
Security  Administration  will  transfer 
the  claimant’s  file  to  the  Office  for 
further  review  in  accordance  with 
§  727.106.  and  shall  so  notify  the  claim¬ 
ant. 

§727.105  Action  by  the  Office,  Social  Se¬ 
curity  Approval. 

(a)(1)  Where  the  Social  Security  Ad¬ 
ministration  determines  that  the 
claimant  is  eligible  upon  review  under 
§  727.104(c).  the  Office  shall  upon  re¬ 
ceipt  of  the  claimant’s  file  determine 
whether  on  operator  may  be  liable  for 
the  payment  of  the  claim.  If  no  such 
operator  can  be  identified  or  if  the  file 
establishes  that  the  miner  on  whose 
total  disability  or  death  the  claim  is 
predicated  was  last  employed  in  the 
mines  before  January  1.  1970.  the 
deputy  commissioner  shall  promptly 


authorize  the  payment  of  benefits  to 
the  claimant  in  accordance  with 
§725.522  of  this  subpart,  except  that 
in  such  a  case  the  basic  benefit  only 
shall  be  paid  (see  §  725.520(b)  of  this 
subpart)  until  such  time  as  an  accu¬ 
rate  amount  of  benefits  payable  can 
be  established  in  accordance  with  the 
provisions  of  subpart  O  of  Part  725  of 
this  subchapter. 

(2)  The  deputy  commissioner  shall 
request  up-to-date  information  from 
the  claimant  pertaining  to  any  matter 
affecting  the  amount  of  benefits  pay¬ 
able  or  any  additional  information 
which  may  be  necessary  to  establish  a 
more  detailed  and  complete  history  of 
the  miner’s  employment.  After  receipt 
of  such  information  the  deputy  com¬ 
missioner  shall  determine  the  amount 
of  benefits  actually  payable  to  the 
claimant  and  shall  increase,  decrease 
or  terminate  benefit  payments  as  Ls 
appropriate  in  accordance  with  sub¬ 
part  O  of  Part  725  of  this  subchapter, 
and  shall  issue  a  proposed  decision  and 
order  in  accordance  with  the  proce¬ 
dures  set  forth  in  §§725.418  and 
725.419  of  this  subchapter.  If  the  in¬ 
formation  received  establishes  that 
there  has  been  an  underpayment,  such 
underpayment  shall  be  corrected  ret¬ 
roactive  to  January  1.  1974.  if  appro¬ 
priate. 

(3)  If  the  information  requested  is 
not  supplied  to  the  deputy  commis¬ 
sioner  within  a  reasonable  time  follow¬ 
ing  such  request,  the  deputy  commis¬ 
sioner  shall  issue  an  order  to  show 
cause  why  benefit  payments  should 
not  be  suspended  and  all  benefits  pre¬ 
viously  paid  should  not  be  declared  an 
overpayment  (see  §  725.540  of  this  sub¬ 
chapter).  If  the  claimant  submits  a 
satisfactory  response  to  such  order 
and  within  a  reasonable  time  submits 
sufficient  evidence  to  allow  the  deputy 
commissioner  to  determine  the  actual 
amount  of  benefits  payable,  the 
deputy  commissioner  shall  issue  a  pro¬ 
posed  decision  and  order  awarding 
benefits  in  accordance  with  §§725.418 
and  725.419  of  this  subchapter.  If 
there  is  no  satisfactory  response  to  the 
deputy  commissioner’s  order  to  show 
cause  in  the  time  allotted  the  deputy 
commissioner  may  issue  a  proposed  de¬ 
cision  and  order  in  accordance  with 
§§725.418  and  725.419  of  this  sub¬ 
chapter.  forward  the  claim  for  a  hear¬ 
ing  in  accordance  with  §725.421  of  this 
subchapter,  or  proceed  in  accordance 
with  §725.409  of  this  subchapter. 

(b)  (1)  If  it  is  determined  in  accor¬ 
dance  with  paragraph  (a)(1)  of  this 
section  that  there  is  or  may  be  an  op¬ 
erator  liable  for  the  payment  of  bene¬ 
fits  to  a  claimant  whose  claim  has 
been  approved  by  the  Social  Security 
Administration  under  §727.104(0.  the 
deputy  commissioner  shall  promptly 
request  up-to-date  information  per¬ 
taining  to  any  matter  affecting  the 
amount  of  benefits  payable  (see  sub- 
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part  G  of  Part  725  of  this  subchapter), 
and  any  additional  information  or  ver¬ 
ification  which  may  be  necessary  to  es¬ 
tablish  a  more  detailed  and  complete 
history  of  the  miner’s  employment. 

(2)  Upon  receipt  of  any  additional 
information  requested  under  para¬ 
graph  (b)(1)  of  this  section  or,  if  no 
additional  information  is  necessary, 
upon  receipt  of  certification  of  approv¬ 
al  and  the  claim  file,  the  deputy  com¬ 
missioner  shall  determine  the  amount 
of  benefits  payable  to  the  claimant 
and  the  identity  of  any  coal  mine  em¬ 
ployer  which  may  be  liable  for  those 
payments. 

(3)  If  the  deputy  commissioner  de¬ 
termines  that  there  is  no  operator 
which  may  be  liable  for  the  payment 
of  the  claim,  the  deputy  commissioner 
shall  issue  a  proposed  decision  and 
order  awarding  benefits  to  the  claim¬ 
ant  in  accordance  with  the  procedures 
.set  forth  In  §§725.418  and  725.419  of 
this  subchapter. 

The  payment  of  benefits  to  the 
claimant  shall  commence  upon  the  is¬ 
suance  of  the  proposed  decision  and 
order.  If  there  is  no  objection  to  the 
proposed  decision  and  order  within  30 
days  after  issuance,  it  shall  become 
final  and  effective  (see  § 725.419(d)  of 
this  subchapter).  If  the  claimant  ob¬ 
jects  to  any  matter  contained  in  the 
proposed  decision  and  order  or  dis¬ 
putes  the  amount  of  benefits  awarded, 
the  deputy  commissioner  may  modify 
the  proposed  decision  and  order,  for¬ 
ward  the  case  for  hearing  before  an 
administration  law  judge  or  take  such 
other  action  as  is  appropriate. 

(4)  If  the  deputy  cormnissioner  de¬ 
termines  that  there  is  a  coal  mine  em¬ 
ployer  which  may  be  liable  for  the 
payment  of  benefits  to  the  claimant 
the  deputy  commissioner  shall  identi¬ 
fy  and  notify  such  operator  of  its  pos¬ 
sible  liability  as  provided  in  §725.412 
of  this  subchapter,  and  shall  proceed 
to  adjudicate  the  claim  in  accordance 
with  the  appropriate  provisions  of  sub¬ 
parts  D  and  £  of  Part  725  of  this  sub- 
chapter. 

(5)  An  employer  notified  under  this 
section  shall  have  the  right  to  have 
the  claimant  examined  by  a  physician 
selected  by  such  operator  (see 
§725.414  of  this  subchapter).  If  an  em¬ 
ployer  contests  the  claim  the  claimant 
may  obtain  and  submit  additional 
medical  evidence  to  the  deputy  com¬ 
missioner  within  the  time  permitted 
by  §725.414  of  this  subchapter  for  the 
submission  of  the  employer’s  evidence. 
Evidence  submitted  by  a  claimant 
under  this  paragraph  shall  be  paid  for 
by  the  Fund,  if  authorized  by  the 
deputy  commissioner,  and  shall  be  re¬ 
imbursable  to  the  Fund  by  the  em¬ 
ployer.  if  the  employer  is  found  liable 
for  the  claim,  (see  §  725.407  of  this  sub¬ 
chapter). 

(c)  Except  as  is  otherw'ise  provided 
in  this  section,  a  determination  of  en¬ 


titlement  made  by  the  Social  Security 
Administration  under  this  section  is 
binding  on  the  deputy  commissioner. 

(d)  If  it  is  determined  by  an  adminis¬ 
trative  law  judge,  the  Benefits  Review 
Board  or  a  United  States  court  that 
the  determination  of  entitlement 
made  by  the  Social  Security  Adminis¬ 
tration  was  incorrect,  the  payment  of 
benefits  shall  terminate  and  any  bene¬ 
fits  paid  shall  be  considered  an  over¬ 
payment  subject  to  collection  hi  accor¬ 
dance  with  §725.540  of  this  sub¬ 
chapter. 

§727.106  Action  by  the  Office,  insufficient 
evidence  for  Social  Security  approval. 

(a)  In  the  case  of  a  claim  which  has 
not  been  approved  for  benefits  by  the 
Social  Security  Administration  under 
§727.105  the  claim  shall  be  transferred 
by  the  Administration  to  the  Office 
and  the  Office  shall  follow  the  proce¬ 
dures  set  forth  in  this  section.  There 
shall  be  no  further  consideration  of  a 
claim  described  in  this  paragraph 
except  as  provided  in  this  part. 

(b)  Upon  receipt  of  the  claimant’s 
file  from  the  Social  Security  Adminis¬ 
tration  the  Office  shall  assign  the 
claim  to  a  deputy  commissioner  who 
may  (1)  assist  the  claimant  in  obtain¬ 
ing  additional  medical  evidence  or  re¬ 
quest  that  such  evidence  be  submitted 
(see  §§725.405-725.408  of  this  sub¬ 
chapter);  or  (2)  request  such  addition¬ 
al  documents  or  information  as  may 
be  necessary  to  establish  the  amount 
of  benefits  which  may  be  payable,  or 
to  establish  a  more  detailed  and  com¬ 
plete  history  of  the  nature  and  dura¬ 
tion  of  the  miner’s  employment. 

(c)  Based  upon  the  evidence  devel¬ 
oped  under  this  section,  if  any,  and 
the  information  contained  in  the 
claimant’s  original  file,  the  deputy 
commissioner  may  make  an  initial 
finding  with  respect  to  the  eligibility 
of  the  claimant  and  shall  proceed  to 
adjudicate  the  claim  under  §§725.409- 
725.411  of  this  subchapter,  which 
action  may  include  the  notification 
and  participation  of  a  coal  mine  em¬ 
ployer  and  the  submission  of  addition¬ 
al  evidence  as  is  appropriate. 

§727.107  Action  by  the  OfHce,  Social  Se¬ 
curity  referral  without  prior  re^  iew. 

(a)  In  the  ca.se  of  a  claim  which  is  re¬ 
ferred  at  the  claimant’s  request  by  the 
Social  Security  Administration  to  the 
Office  under  § 727.104(a)(2)  without 
prior  review  by  the  Social  Security  Ad¬ 
ministration,  the  Office  shall  follow 
the  procedures  set  forth  in  this  sec¬ 
tion. 

(b)  Upon  receipt  of  a  claimant’s  file 
forwarded  to  the  Office  by  the  Social 
Security  Administration  in  accordance 
with  a  claimant’s  request  for  review  by 
the  Secretary  of  Labor,  the  claim  shall 
be  assigned  to  a  deputy  commissioner 
who  shall  examine  the  evidence  con¬ 
tained  in  the  file  to  determine  wheth¬ 


er  the  claim  may  be  approved  in  light 
of  the  amendments  made  by  the  Black 
Lung  Benefits  Reform  Act  of  1977. 

(c)  If  it  is  determined  by  the  deputy 
commissioner  that  the  evidence  in  the 
file  supports  a  finding  of  entitlement 
to  benefits  the  deputy  commissioner 
may  (1)  request  up-to-date  informa¬ 
tion  from  the  claimant  pertaining  to 
any  matter  affecting  the  amount  of 
benefits  payable  (see  subpart  G  of 
Part  725  of  this  subchapter),  and  (2) 
request  any  additional  information  or 
verification  which  may  be  necessary  to 
establish  a  more  detailed  and  complete 
history  of  the  miner’s  employment, 
for  the  purpose  of  determining  the 
identity  of  any  coal  mine  employer 
which  may  be  liable  for  the  payment 
of  the  claim,  and  for  such  other  pur¬ 
poses  as  may  be  appropriate.  Upon  re¬ 
ceipt  of  any  additional  information  re¬ 
quested  under  this  paragraph,  or  if 
the  claimant  fails  to  supply  such  infor¬ 
mation,  the  deputy  commissioner  may 
make  an  initial  finding  with  respect  to 
the  eligibility  of  the  claimant,  notify  a 
coal  mine  employer,  if  any,  of  its  possi¬ 
ble  liability  for  the  claim  and,  shall 
proceed  to  adjudicate  the  claim  under 
§§725.409-725.421  of  this  subchapter. 

(d)  If  it  is  determined  by  the  deputy 
commissioner  that  the  evidence  on  file 
is  insufficient  to  support  a  finding  of 
entitlement  with  respect  to  a  claim  re¬ 
viewed  under  this  section  the  deputy 
commissioner  may  ( 1 )  assist  the  claim¬ 
ant  in  obtaining  additional  medical 
evidence  or  request  that  such  evidence 
be  submitted  (see  §§725.405-725.408  of 
this  subchapter);  or  (2)  request  such 
additional  documents  or  information 
as  may  be  necessary  to  establish  the 
amount  of  benefits  which  may  be  pay¬ 
able,  or  to  establish  a  more  detailed 
and  complete  history  of  the  nature 
and  duration  of  the  miner’s  employ¬ 
ment.  Ba.sed  upon  evidence  developed 
under  this  paragraph,  if  any,  and  the 
information  contained  in  the  claim¬ 
ant’s  original  file,  the  deputy  commis¬ 
sioner  may  make  an  initial  finding 
with  respect  to  the  eligibility  of  the 
claimant  and  shall  proceed  to  adjudi¬ 
cate  the  claim  under  §§725.409-725.421 
of  this  subchapter. 

§  727.108  Action  by  the  Office,  Department 
of  Labor  pending  or  denied  claim. 

(a)  In  the  case  of  a  claim  filed  with 
the  Office  under  Section  415  or  Part  C 
of  Title  IV  of  the  Act  which  is  pending 
or  has  been  denied  as  of  March  1, 
1978,  the  Office  shall  follow  the  proce¬ 
dures  set  forth  in  this  section. 

(b)  In  the  case  of  a  claim  reviewed 
under  this  section  the  deputy  commis¬ 
sioner  shall  examine  the  evidence  con¬ 
tained  in  the  file  to  determine  wheth¬ 
er  the  claim  may  be  approved  in  light 
of  the  amendments  made  by  the  Black 
Lung  Benefits  Reform  Act  of  1977. 

(c)  If  it  is  determined  by  the  deputy 
commissioner  that  the  evidence  in  the 
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file  supports  a  finding  of  entitlement 
to  benefits  the  deputy  commissioner 
may  (1)  request  up  to  date  informa¬ 
tion  from  the  claimant  pertaining  to 
any  matter  affecting  the  amount  of 
benefits  payable  (see  subpart  G  of 
Part  725  of  this  subchapter),  and  (2) 
request  any  additional  information  or 
verification  which  may  be  necessary  to 
establish  a  more  detailed  and  complete 
history  of  the  miner’s  employment, 
for  the  purpose  of  determining  the 
identity  of  any  coal  mine  employer 
which  may  be  liable  for  the  payment 
of  the  claim  and  for  such  other  pur¬ 
poses  as  may  be  appropriate.  Upon  re¬ 
ceipt  of  any  additional  information  re¬ 
quested  under  this  paragraph  the 
deputy  commissioner  shall  make  an 
initial  finding  with  respect  to  the  eligi¬ 
bility  of  the  claimant,  .notify  a  coal 
mine  employer,  if  any,  of  its  possible 
liability  for  the  claim,  and  proceed  to 
adjudicate  the  claim  under  §§725.409- 
725.421  of  this  subchapter. 

(d)  If  it  is  determined  by  the  deputy 
commissioner  that  the  evidence  on  file 
is  insufficient  to  support  a  finding  of 
entitlement  with  respect  to  a  claim  re¬ 
viewed  under  this  section  the  deputy 
commissioner  may  (1)  assist  the  claim¬ 
ant  in  obtaining  additional  medical 
evidence  or  require  that  such  evidence 
be  submitted  (see  §§725.405-725.408  of 
this  subchapter);  or  (2)  request  such 
additional  documents  or  Information 
as  may  be  necessary  to  establish  the 
amount  of  benefits  which  may  be  pay¬ 
able,  or  to  establish  a  more  detailed 
and  complete  history  of  the  nature 
and  duration  of  the  miner’s  employ¬ 
ment.  Based  upon  the  evidence  devel¬ 
oped  under  this  paragraph,  if  any,  and 
the  information  contained  in  the 
claimant’s  original  file,  the  deputy 
commissioner  may  make  an  initial 
finding  with  respect  to  the  eligibility 
of  the  claimant  and  shall  proceed  to 
adjudicate  the  claim  under  §§725.409- 
725.421  of  this  subchapter. 

§  727.109  Hearings  and  appeals,  parties. 

(a)  If  a  hearing  before  an  adminis¬ 
trative  law  judge  is  necessary  in  con¬ 
nection  with  a  claim  reviewed  under 
this  part,  the  hearing  shall  be  con¬ 
ducted  in  accordance  with  the  proce¬ 
dures  set  forth  in  subpart  E  of  Part 
725  of  this  subchapter.  An  appeal  from 
a  decision  of  an  administrative  law 
judge  shall  be  considered  by  the  Bene¬ 
fits  Review  Board  in  accordance  with 
the  procedures  set  forth  in  Parts  801 
and  802  of  this  title. 

(b)  Parties  to  proceedings  conducted 
in  connection  with  a  claim  reviewed 
under  this  section,  matters  relating  to 
the  representation  of  parties  and  the 
right  of  such  representative  to  obtain 
a  fee  for  services  rendered,  the  powers 
of  adjudication  officers  and  the  service 
of  papers  or  documents  shall  be  gov¬ 
erned  by  the  appropriate  provisions 
contained  in  subparts  C.  D,  and  E  of 
Part  725  of  this  subchapter. 


Subpart  C — Critaria  for  Detarmining  Eligibility 
for  Bonofitt 

§  727.200  Basis  for  criteria. 

In  enacting  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Congress  has 
provided  that  the  criteria  for  deter¬ 
mining  whether  a  miner  is  or  was  to¬ 
tally  disabled  or  died  due  to  pneumo¬ 
coniosis,  w'hich  are  to  be  applied  to 
claims  reviewed  under  Section  435  of 
the  Act,  to  all  claims  filed  under  Sec¬ 
tion  11  of  the  Black  Lung  Benefits 
Reform  Act  of  1977  and  to  new  claims 
filed  prior  to  the  effective  date  of  reg¬ 
ulations  to  be  promulgated  in  Part  718 
of  this  subchapter  which  will  establish 
permanent  criteria,  shall  be  no  more 
restrictive  than  the  criteria  applicable 
to  a  claim  filed  with  the  Social  Securi¬ 
ty  Administration  on  or  before  June 
30,  1973,  under  Part  B  of  Title  IV  of 
the  Act  (the  Interim  adjudicatory 
rules),  regardless  of  the  date  on  which 
the  claim  is  finally  adjudicated.  The 
rules  promulgated  in  this  section  take 
into  account  the  amendments  made  by 
the  Black  Lung  Benefits  Reform  Act 
of  1977  and  the  expectations  of  the 
Congress.  Accordingly,  these  rules  pro¬ 
vide  additional  standards,  not  avail¬ 
able  in  the  interim  adjudicatory  rules, 
by  which  a  claimant  can  take  advan¬ 
tage  of  a  presumption  of  total  disabil¬ 
ity  or  death  due  to  pneumoconiosis 
arising  ou.,  of  coal  mine  employment. 

§  727.201  Persons  entitled  to  benefits,  de¬ 
pendents. 

Benefits  are  provided  under  the  Act 
to  a  miner  w  ho  is  totally  disabled  due 
to  pneumoconiosis,  and  to  certain  sur¬ 
vivors  of  a  miner  who  died  due  to  or 
while  totally  (or  in  certain  cases,  par¬ 
tially)  disabled  by  pneumoconiosis. 
The  amoimt  of  benefits  payable  to  a 
miner  or  survivor  may  be  increased  on 
accotmt  of  certain  dependents.  For  the 
purpose  of  determining  whether  a 
claimant  is  a  miner  or  qualified  survi¬ 
vor  of  a  miner  or  a  qualified  depen¬ 
dent  of  a  miner  or  surWvor  under  this 
part,  the  provisions  of  Part  725  of  this 
subchapter  shall  be  applicable  as  ap¬ 
propriate. 

§  727.202  Definition  of  pneumoconiosis. 

For  the  purposes  of  the  Act  “pneu¬ 
moconiosis”  means  a  chronic  dust  dis¬ 
ease  of  the  lung  and  its  sequelae,  in¬ 
cluding  respiratory  and  pulmonary  im¬ 
pairments,  arising  out  of  coal  mine 
employment.  This  definition  includes, 
but  is  not  limited  to,  coal  workers’ 
pneumoconiosis.  anthracosilicosis, 
anthrosilicosis,  massive  pulmonary  fi¬ 
brosis,  progressive  massive  fibrosis  or 
silicosis,  arising  out  of  coal  mine  em¬ 
ployment.  For  purposes  of  this  defini¬ 
tion.  a  disease  “arising  out  of  coal 
mine  employment”  includes  any 
chronic  pulmonary  disease  resulting  in 
respiratory  or  pulmonary  impairment 
significantly  related  to  or  aggravated 


by  dust  exposure  in  coal  mine  employ¬ 
ment.  Pneumoconiosis  does  not  in¬ 
clude  cancer  or  any  disease  of  bacteri¬ 
ological  or  viral  origin. 

§  727.203  Interim  presumption. 

(a)  Establishing  interim  presump¬ 
tion.  A  miner  who  engaged  in  coal 
mine  employment  for  at  least  10  years 
will  be  presumed  to  be  totally  disabled 
due  to  pneiunoconiosis,  or  to  have 
been  totally  disabled  due  to  pneumo¬ 
coniosis  at  the  time  of  death,  or  death 
will  be  presumed  to  be  due  to  pneumo¬ 
coniosis,  arising  out  of  that  employ¬ 
ment,  if  one  of  the  following  medical 
requirements  is  met: 

(DA  chest  roentgenogram  (X-ray), 
biopsy  or  autopsy  establishes  the  exis¬ 
tence  of  pneumoconiosis  (see  §  410.428 
of  this  title); 

(2)  Ventilatory  studies  establish  the 
presence  of  a  chronic  respiratory  or 
pulmonary  disease  (which  meets  the 
requirements  for  duration  in 
§  410.412(a)(2)  of  this  title)  as  demon¬ 
strated  by  values  which  are  equal  to  or 
less  than  the  values  specified  in  the 
following  table: 


Equal  to  or  less 
than— FEV,  and 
MW 


67"  or  less . 

2.3 

92 

68" . 

. . 

2.4 

96 

69" . 

. 

....... 

2.4 

96 

70" . 

. . 

_ 

2.5 

100 

71" . 

. 

2.6 

104 

72" . 

. 

. 

2.6 

104 

73"  or  more; _ 

. 

2.7 

108; 

(3)  Blood  gas  studies  which  demon¬ 
strate  the  presence  of  an  impairment 
in  the  transfer  of  oxygen  from  the 
lung  alveoli  to  the  blood  as  indicated 
by  values  which  are  equal  to  or  less 
than  the  values  specified  in  the  follow¬ 
ing  table: 


Arterial  P“2 


30  or  below, 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . . 

40  to  45"!!!!!! 
Above  45 . 


Arterial  equal  to 
or  less  than  (mm.  . 
Hg.)  J 

_ S 

70  j 

69  - 


66 

65 

64 

63 

62 

61 

60 

(■) 


'Any  value. 

(4)  Other  medical  evidence,  includ¬ 
ing  the  documented  opinion  of  a  phy¬ 
sician  exercising  reasoned  medical 
judgment,  establishes  the  presence  of 
a  totally  disabling  respiratory  or  pul¬ 
monary  impairment; 

(5)  In  the  case  of  a  deceased  miner 
where  no  medical  evidence  is  available, 
the  affidavit  of  the  survivor  of  such 
miner  or  other  persons  with  knowl- 
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edge  of  the  miner’s  physical  condition, 
demonstrates  the  presence  of  a  totally 
disabling  respiratory  or  pulmonary  im¬ 
pairment. 

(b)  Rebuttal  of  interim  presumption. 
In  adjudicating  a  claim  under  this  sub¬ 
part,  all  relevant  medical  evidence 
shall  be  considered.  The  presumption 
in  paragraph  (a)  of  this  section  shall 
be  rebutted  if: 

(1)  The  evidence  establishes  that  the 
individual  is,  in  fact,  doing  his  usual 
coal  mine  work  or  comparable  and 
gainful  work  (see  §410.412(a)(l)  of  this 
title);  or 

(2)  In  light  of  all  relevant  evidence  it 
is  established  that  the  individual  is 
able  to  do  his  usual  coal  mine  work  or 
comparable  and  gainful  work  (see 
§410.412(a)(l)  of  this  title);  or 

(3)  The  evidence  establishes  that  the 
total  disability  or  death  of  the  miner 
did  not  arise  in  whole  or  in  part  out  of 
coal  mine  employment;  or 

(4)  The  evidence  establishes  that  the 
miner  does  not,  or  did  not,  have  pneu¬ 
moconiosis. 

(c)  Applicability  of  Part  718.  Except 
as  is  otherwLse  provided  in  this  sec¬ 
tion,  the  provisions  of  Part  718  of  this 
subchapter  shall  also  be  applicable  to 
the  adjudication  of  claims  under  this 
section. 

(d)  Failure  of  miner  to  qualify  under 
the  presumption  in  paragraph  (a)  of 
this  section.  Where  eligibility  is  not  es¬ 
tablished  under  this  section,  such  eli¬ 
gibility  may  be  established  under  Part 
718  of  this  subchapter. 

§727.204  Presumption  of  entitlement  ap¬ 
plicable  to  certain  death  ciaim.s. 

(a)  In  the  case  of  a  miner  who  died 
on  or  before  March  1,  1978,  who  was 
employed  for  25  or  more  years  in  one 
or  more  coal  mines  prior  to  June  30, 
1971,  the  eligible  survivors  of  such 
miner  shall  be  entitled  to  the  payment 
of  benefits,  unless  it  is  established 
that  at  the  time  of  death  such  miner 
was  not  partially  or  totally  disabled 
due  to  pneumoconiosis.  Eligible  survi¬ 
vors  shall,  upon  request  by  the  Office, 
furnish  such  evidence  as  is  available 
with  respect  to  the  health  of  the 
miner  at  the  time  of  death,  and  the 
length  of  the  miner’s  coal  mine  em¬ 
ployment. 

(b)  For  the  purpose  of  this  section  a 
miner  will  be  considered  to  have  been 
“partially  disabled”  if  he  or  she  had 
reduced  ability  to  engage  in  “compara¬ 
ble  and  gainful  work”  (see 
§  410.412(a)(1)  of  this  title). 

(c)  In  order  to  rebut  this  presump¬ 
tion  the  evidence  must  demonstrate 
that  the  miner’s  ability  to  perform  his 
or  her  usual  and  customary  work  or 
“comparable  and  gainful  work”  was 
not  reduced  at  the  time  of  his  or  her 
death  or  that  the  miner  did  not  have 
pneumoconiosis. 

(d)  The  following  evidence  alone 
shall  not  be  sufficient  to  rebut  the 
presumption: 


(1)  Evidence  that  a  deceased  miner 
was  employed  in  a  coal  mine  at  the 
time  of  death; 

(2)  Evidence  pertaining  to  a  deceased 
miner’s  level  of  earnings  prior  to 
death; 

(3)  A  chest  X-ray  interpreted  £is  neg¬ 
ative  for  the  existence  of  pneumocon¬ 
iosis; 

(4)  A  death  certificate  which  makes 
no  mention  of  pneumoconiosis. 

§  727.205  Effect  of  current  coal  mine  em¬ 
ployment  or  coal  mine  employment  at 
the  time  of  death. 

In  the  case  of  a  miner  who  is  work¬ 
ing  in  coal  mine  employment  or  was 
employed  in  coal  mine  employment  at 
the  time  of  death,  the  following  shall 
apply; 

(a)  A  deceased  miner’s  employment 
in  a  mine  at  the  time  of  death  shall 
not  be  used  as  conclusive  evidence  that 
the  miner  was  not  totally  disabled.  In 
the  case  of  a  deceased  miner  who  was 
employed  in  a  coal  mine  at  the  time  of 
death,  all  relevant  evidence,  including 
the  circumstances  of  such  employment 
and  the  statements  of  the  miner’s 
spouse  shall  be  considered  in  deter¬ 
mining  whether  the  miner  was  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  death.  In  the  case  of  a  living 
miner,  if  there  are  changed  circum¬ 
stances  of  employment  indicative  of 
reduced  ability  to  perform  his  or  her 
coal  mine  work,  the  miner’s  employ¬ 
ment  in  a  mine  shall  not  be  used  as 
conclusive  evidence  that  the  miner  is 
not  totally  disabled. 

(b)  Notwithstanding  any  other  provi¬ 
sion  of  this  section,  and  except  as  pro¬ 
vided  in  Section  4il(c)(3)  of  the  Act, 
no  miner  shall  be  found  to  be  totally 
disabled  if  the  miner  is  found  to  be 
doing  his  or  her  customary  coal  mine 
work  or  “comparable  and  gainful 
work”  (see  §  410.412(a)(1)  of  this  title) 
and  there  are  no  changed  circum¬ 
stances  of  employment  indicative  of 
reduced  ability  to  perform  coal  mine 
work. 

(c)  No  miner  who  is  engaged  in  coal 
mine  employment  shall  (except  as  pro¬ 
vided  in  Section  411(c)(3)  of  the  Act  be 
entitled  to  any  benefits  under  this 
part  while  so  employed.  Any  miner 
who  has  been  determined  to  be  eligible 
for  benefits  for  any  period  during 
which  such  miner  is  engaged  in  coal 
mine  employment  shall  be  entitled  to 
benefits  if  the  miner’s  employment 
terminates  within  one  year  after  the 
date  such  determination  becomes 
final. 

§  737.204  Quality  standards  applicable  to 
evidence. 

(a)  No  chest  X-ray  or  X-ray  report, 
ventilatory  study  or  blood-gas  study 
which  does  not  or  did  not  meet  the 
quality  standards  applicable  at  the 
time  the  evidence  was  submitted  shall 
be  considered  sufficient  evidence  to 


invoke  the  interim  presumption  pro¬ 
vided  in  §  727.203(a)  of  this  part.  With 
respect  to  evidence  submitted  prior  to 
the  effective  date  of  Part  718  of  this 
title,  the  standards  to  be  applied  in 
the  evaluation  of  evidence  are  con¬ 
tained  in  subpart  D  of  Part  410  of  this 
title.  Evidence  submitted  after  the  ef¬ 
fective  date  of  Part  718  shall  be  evalu¬ 
ated  as  provided  in  that  part. 

(b)  In  all  claims  where  there  is  other 
evidence  of  a  pulmonary  or  respira¬ 
tory  impairment,  a  board-certified  or 
board-eligible  radiologist’s  interpreta¬ 
tion  of  a  chest  X-ray  shall  be  accepted 
by  the  Office  if  the  X-ray  is  in  compli¬ 
ance  W’ith  the  requirements  of 
§  410.428(b)  of  this  title  and  if  such  X- 
ray  has  been  taken  by  a  radiologist  or 
qualified  radiologic  technologist  or 
technician  and  there  is  no  evidence 
that  the  claim  has  been  fraudulently 
repi  esented. 

(1)  Nothing  in  this  section  shall  pre¬ 
clude  the  consideration  of  any  other 
relevant  evidence  including  other  X- 
rays  and  X-ray  interpretations  in  de¬ 
termining  the  presence  or  absence  of 
pneumoconiosis. 

(2)  The  following  definitions  shall 
apply  when  making  a  finding  in  accor¬ 
dance  with  this  paragraph; 

(i)  The  term  “other  evidence”  means 
medical  tests  such  as  blood-gas  studies, 
pulmonary  function  studies  or  phys¬ 
ical  performance  tests,  and  physical 
examinations  or  medical  histories 
which  establish  the  presence  of  a 
chronic  respiratory  or  cardio-pulmon- 
ary  condition,  and  in  the  case  of  a  de¬ 
ceased  miner,  in  the  absence  of  medi¬ 
cal  evidence  to  the  contrary,  affidavits 
of  persons  with  knowledge  of  the 
miner’s  physical  condition. 

(ii)  Pulmonary  or  respiratory  impair¬ 
ment  means  an  inability  of  the  human 
respiratory  apparatus  to  perform  satis¬ 
factorily  one  or  more  or  the  three 
components  of  respiration,  viz,,  venti¬ 
lation.  perfusion  and  diffusion. 

(iii)  “Board-certified”  means  certifi¬ 
cation  in  radiology  or  diagnostic  roent¬ 
genology  by  the  American  Board  of 
Radiology,  Inc. 

(iv)  “Board-eligible”  means  that  the 
necessary  requirements  for  admission 
to  the  certification  examination  con¬ 
ducted  by  the  American  Board  of  Ra¬ 
diology,  Inc.,  have  been  met. 

(V)  “Qualified  radiologic  technolo¬ 
gist  or  technician”  means  an  individ¬ 
ual  who  is  either  certified  as  a  regis¬ 
tered  technologist  by  the  American 
Registry  of  Radiologic  Teclmologi.sts 
or  licensed  as  a  radiologic  technoligist 
by  a  state  licensing  board. 

Subport  D — Poymunl  of  g«n«fH*/liab;)ity 

§  727.300  Conditions  and  duration  of  eligi¬ 
bility. 

The  provisions  of  subpart  B  of  Part 
725  of  this  subchapter  shall  be  appli¬ 
cable  in  determining  the  conditions 
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and  duration  of  eligibility  applicable 
with  respect  to  a  claim  approved  under 
this  part. 

§  727.301  Amounts  payable,  other  payment 
provisions. 

Except  as  is  otherwise  provided  in 
this  part  (see  §727.302,  provisions  re¬ 
lating  to  the  amount  of  benefits  pay¬ 
able,  the  maniier  of  payment  and  all 
other  provisions  contained  in  subpart 
G  of  Part  725  and  §  725.309  of  this  sub¬ 
chapter  shall  be  applicable  to  a  claim 
approved  under  this  part.  A  miner 
whose  claim  is  approved  under  this 
part  shall  be  entitled  to  medical  bene¬ 
fits  to  be  determined  and  administered 
in  accordance  with  the  provisions  of 
subpart  I  of  Part  725  of  this  sub¬ 
chapter. 

§  727.302  Date  from  which  benefits  are 
payable  after  review  and  approval. 

(a)  Section  435(c)  of  the  Act  provides 
that  any  individual  whose  claim  is  ap¬ 
proved  after  review  shall  be  awarded 
benefits  on  a  retroactive  basis  for  a 
period  which  begins  no  earlier  than 
Jaunuary  1,  1974.  This  section  imple¬ 
ments  Section  435(c)  of  the  Act  and 
sets  forth  provisions  governing  the 
date  from  which  benefits  shall  be  pay¬ 
able  with  respect  to  a  claim  reviewed 
under  this  part.  (See  also  §  6(a)  of  the 
Longshoremen’s  Act  as  incorporated 
by  Section  422(a^)  of  the  Act.) 

(b)  In  the  case  of  a  claim  reviewed 
and  finally  approved  under  §  727.105, 
benefits  shall  be  payable  for  all  peri¬ 
ods  of  eligibility  occuring  on  or  after 
January  1,  1974. 

(c)  (1)  In  the  case  of  a  miner  whose 
claim  is  reviewed  and  finally  approved 
under  §  727.106  benefits  shall  be  pay¬ 
able  for  all  periods  of  eligibility  begin¬ 
ning  with  the  month  of  onset  of  total 
disability  due  to  pneumoconiosis  or 
January  1,  1974,  whichever  is  later. 
Where  the  evidence  does  not  establish 
the  month  of  onset,  benefits  shall  be 
payable  from  the  month  during  which 
the  miner  elected  review  under 
§727.104. 

(2)  In  the  case  of  a  sur\’iv(jr  whose 
claim  is  reviewed  and  finally  approved 
imder  §  727.106  benefits  shall  be  pay¬ 
able  for  all  periods  of  eligibility  occur¬ 
ring  on  or  after  the  month  of  the 
miner’s  death  or  January  1,  1974, 
whichever  is  later. 

(d)  (1)  In  the  case  of  a  miner’s  claim 
w'hich  is  review’ed  and  finally  approved 
under  §727.107  benefits  shall  be  pay¬ 
able  for  ail  periods  of  eligibility  begin¬ 
ning  with  the  month  of  onset  of  total 
disability  due  to  poneumocoitiosis  or 
January  1,  1974,  whichever  is  later. 
Where  the  evidence  does  not  establish 
the  month  of  onset  benefits  shall  be 
payable  from  the  month  during  which 
the  miner  elected  review'  under 
§727.104. 

(2)  In  the  case  of  a  sunivor  wiiose 
claim  La  reviewed  and  finally  approved 


under  §727.107  benefits  shall  be  pay¬ 
able  for  all  periods  of  eligibility  occur¬ 
ring  on  or  after  the  month  of  the 
miner’s  death  or  January  1,  1974, 
whichever  is  later. 

(e)  In  the  case  of  a  claim  reviewed 
and  finally  approved  under  §  727.108 
benefits  shall  be  payable  as  provided 
in  §  725.503  of  this  subchapter. 

(f)  For  the  purposes  of  this  section 
the  term  “finally  approved”  means 
that  an  aw'ard  of  benefits  has  been 
made  or  affirmed  by  a  deputy  commis¬ 
sioner,  administrative  law  judge,  the 
Benefits  Review  Board,  or  a  United 
States  court  of  appeals,  that  no  fur¬ 
ther  hearing,  appeal,  or  reconsider¬ 
ation  is  pending,  and  the  time  to  re¬ 
quest  such  hearing,  appeal,  or  recon¬ 
sideration  has  expired.  (See  Part  725 
of  this  subchapter  generally.)  Benefit 
payments  shall  be  initiated  prior  to 
final  approval  in  accordance  with  the 
provisions  of  §  725.522  of  this  sub¬ 
chapter. 

§727.303  Claims  filed  under  section  415  of 
the  Act. 

(a)  A  claim  filed  by  a  miner  betw’een 
July  1  and  December  31,  1973,  w'ith 
the  Secretary  of  Labor  under  section 
415  of  the  Act  is  subject  to  review 
under  this  section  if  it  is  pending  or 
has  been  denied  on  or  before  March  1, 
1978.  Prior  to  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of 
1977  benefits  with  respect  to  a  section 
415  claim  may  have  been  payable  by 
the  Secretary  of  Labor  from  Federal 
funds  for  periods  of  eligibility  occur¬ 
ring  between  July  1  and  December  31, 

1973.  However,  under  section  435  of 
the  Act  as  amended  by  the  Black  Lung 
Benefits  Reform  Act  of  1977  no  bene¬ 
fits  may  be  paid  with  respect  to  a 
claim  reviewed  under  that  section  In¬ 
cluding  a  section  415  claim  for  any 
period  of  eligibility  prior  to  January  1, 

1974.  Accordingly,  in  the  case  of  any 
claim  filed  under  section  415  of  the 
Act  with  respect  to  which  no  benefits 
have  been  aw'arded  prior  to  March  1, 
1978,  for  any  period  of  eligibility  be¬ 
tween  July  1  and  December  31,  1973, 
no  benefits  which  might  have  been 
awarded  for  this  period  shall  be 
awarded  In  any  adjudication  of  the 
claim  taking  place  after  the  effective 
date  of  this  part. 

(b)  A  claim  filed  under  section  415  of 
the  Act  which  is  reviewed  under  this 
part  shall  for  all  purposes  be  consid¬ 
ered  as  if  It  was  filea  on  January  1, 
1974,  under  Part  C  of  Title  IV  of  the 
Act. 


§  727.304  LiaMlity  for  benefit  pHyments. 

A  claim  approved  urider  this  part 
shall  be  payable  either  by  a  coal  mine 
employer,  (see  subpart  F  of  Part  725 
of  this  subchapter)  or  the  black  lung 
disability  trust  fund.  Benefits  shall  be 
paj'able  by  a  responsible  coal  mine  em¬ 
ployer  if  the  miner’s  last  date  of  coal 


mine  employment  occurred  on  or  after 
January  1,  1970,  and  if  the  miner’s  last 
coal  mine  employer  or  a  successor  to 
such  employer  is  found  liable  under 
the  provisions  of  subpart  F  of  Part  725 
of  this  subchapter.  In  all  other  cases 
benefits  shall  be  payable  by  the  fund. 
For  the  purposes  of  determining  the 
liability  of  a  coal  mine  employer  ojr 
the  fund  for  the  payment  of  an  ap¬ 
proved  claim,  the  provisions  of  sub¬ 
parts  F  and  H  of  Part  725  of  this  sub¬ 
chapter  shall  be  applicable  to  a  claim 
considered  under  this  part,  including 
any  claim  originally  filed  under  Part  B 
of  Title  IV  of  the  Act  with  the  Social 
Security  Administration.  Nothing  in 
this  part  shall  be  construed  in  deroga¬ 
tion  of  the  terms  of  Part  725  of  this 
subchapter  insofar  as  Part  725  affects 
the  liability  of  a  coal  mine  employer. 

Subp«rt  E — Special  Review  Previsions  Relating 

to  Claims  Pending  Before  an  Administrative 

Law  Judge  or  the  Benefits  Review  Board 

§  727.401  General. 

Section  435  of  the  Act  requires  the 
Secretary  of  Labor  to  establish  a  con¬ 
sistent  and  effective  procedure  for  the 
review  of  pending  and  denied  claims  in 
light  of  the  amendments  made  by  the 
Black  Lung  Benefits  Reform  Act  of 
1977.  A  number  of  the  claims  encom¬ 
passed  by  section  435  are  pending  in 
the  Office  of  Administrative  Law 
Judges  or  before  the  Benefits  Review 
Board.  In  order  to  ensure  a  fair,  order¬ 
ly,  and  uniform  disposition  of  claims 
pending  before  an  Administrative  Law 
Judge  or  the  Board  which  are  subject 
to  review'  under  section  435  of  the  Act 
it  has  been  determined  that  a  return 
of  many  of  these  claims  to  the  Office 
for  expedited  review  is  es.sential.  In 
order  to  accomplish  this  goal  it  is  nec¬ 
essary,  in  accordance  with  the  provi¬ 
sions  of  section  422(a)  of  the  Act,  to 
temporarily  suspend  the  hearing  and 
appeals  procedures  incorporated  from 
the  Longshoremen’s  Act  normally  fol- 
low’ed  with  respect  to  a  claim.  This 
suspension  is  authorized  by  the  terms 
contained  within  section  422(a)  of  the 
Act  which  provide  that  the  Ijong.shore- 
men’s  Act  procedures  are  applicable 
except  as  is  otherwise  provided  by  the 
Act  “or  by  regulations  of  the  Secre¬ 
tary’’  of  Labor.  This  subpart  sets  forth 
the  procedures  to  be  followed  with  re¬ 
spect  to  claims  which  are  within  the 
jurisdiction  of  the  Office  of  Adminis¬ 
trative  Law  Judges  or  the  Benefits 
Review  Board  for  which  review'  under 
section  435  of  the  Act  is  required.  In 
order  to  carry  out  the  purposes  of  sec¬ 
tion  435  certain  of  the  procedures  or¬ 
dinarily  applicable  in  the  adjudication 
of  a  claim  are  changed  in  certain  speci¬ 
fied  i^Md.nces.  ’I'hese  changes  are  in¬ 
tended  exclusively  to  facilitate  a  uni 
form  administrative  review  of  all  pend¬ 
ing  and  denied  claims  where  such 
review  i.s  appropriate.  Once  the  admin- 
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istrative  review  of  these  claims  has 
been  completed,  the  hearing  and 
appeal  procedures  set  forth  in  subpart 
D  of  Part  725  of  this  subchapter  shall 
be  available  to  all  parties  to  a  claim. 

§727.402  Claims  pending  in  the  Office  of 
Administrative  Law  Judges. 

(a)  A  claim  which  is  pending  in  the 
Office  of  Administrative  Law  Judges 
may  be  subject  to  review  by  a  deputy 
commissioner  under  this  part.  This 
section  sets  forth  criteria  to  be  applied 
by  the  Chief  Administrative  Law 
Judge  or  and  Administrative  Law 
Judge  for  determining  whether  a 
claim  should  be  remanded  to  the 
deputy  commissioner  for  review  under 
§727.108  or  whether  jurisdiction  over 
the  claim  should  be  retained  and  set 
forth  a  procedure  to  be  followed  if 
remand  is  required. 

(b)  A  claim  pending  in  the  Office  of 
Administrative  Law  Judges  which  has 
been  administratively  denied  by  the 
deputy  commissioner  and  with  respect 
to  which  no  decision  has  been  issued 
shall  be  remanded  to  the  deputy  com¬ 
missioner  for  consideration  under 
§727.108,  upon  the  request  of  the  Di¬ 
rector  or  the  claimant. 

(c)  A  claim  pending  in  the  Office  of 
Administrative  Law  Judges  which  has 
been  administratively  approved  by  the 
deputy  commissioner  and  was  forward¬ 
ed  for  hearing  at  the  request  of  a  coal 
mine  operator  shall  be  remanded  to 
the  deputy  commissioner  for  payment 
if  the  miner  on  whose  total  disability 
or  death  the  claim  is  predicated  was 
last  engaged  in  coal  mine  employment 
before  January  1,  1970.  If  the  miner’s 
last  coal  mine  employment  occurred 
on  or  after  January  1,  1970,  the  Office 
of  Administrative  Law  Judges  shall 
retain  Jurisdiction  over  the  claim  and 
proceed  to  adjudicate  the  claimant’s 
eligibility  and  the  liability  of  the 
named  coal  mine  employer  in  accor¬ 
dance  with  the  provisions  of  this  part. 
If  jurisdiction  over  a  claim  is  retained 
under  this  paragraph  the  Administra¬ 
tive  Law  Judge  may  on  his  or  her  own 
motion  or  at  the  request  of  the  claim¬ 
ant  remand  the  claim  to  the  deputy 
commissioner  for  consideration  under 


§727.108  if  further  evidentiary  devel¬ 
opment  of  the  claim  is  necessary.  The 
right  to  review  provided  by  §727.108 
shall  not  be  exercised  by  and  is  not 
available  to  a  coal  mine  employer. 

(d)  A  claim  which  has  been  denied 
by  an  Administrative  Law  Judge  and 
with  respect  to  which  no  reconsider¬ 
ation  or  appeal  is  pending  shall  be 
automatically  reviewed  under 
§727.108. 

(e)  In  the  case  of  a  claim  with  re¬ 
spect  to  which  a  decision  has  been 
issued  by  an  Administrative  Law 
Judge  but  not  filed  with  the  Deputy 
Commissioner  or  if  the  decision  has 
been  filed  and  the  time  for  appeal  to 
the  Benefits  Review  Board  has  not  ex¬ 
pired,  the  provisions  of  this  paragraph 
shall  apply.  If  appropriate,  such  deci¬ 
sion  shall  be  immediately  filed  with 
the  Deputy  Commissioner.  If  the  deci¬ 
sion  denies  the  claimant’s  entitlement 
to  benefits,  the  claim  shall  be  consid¬ 
ered  a  pending  claim  subject  to  review 
by  the  Deputy  Commissioner  under 
§727.108,  and  there  shall  be  no  right 
of  appeal  to  the  Benefits  Review 
Board  prior  to  juch  review.  If  the  deci¬ 
sion  awards  benefits  to  the  claimant, 
the  claim  shall  be  paid  as  provided  in 
Part  725  of  this  subchapter  and  an 
appeal  to  the  Benefits  Review  Board 
may  be  taken.  If  such  an  appeal  is 
taken  the  Board  shall  consider  the 
appeal  under  the  applicable  provisions 
of  this  part,  and  may  take  such  other 
action  as  is  appropriate. 

(f)  A  remand  of  a  claim  authorized 
by  this  section  shall  be  made  by  Order 
of  the  Chief  Administration  Law 
Judge  or  an  Administrative  Law  Judge 
on  his  or  her  own  motion,  or  on  the 
motion  of  any  party  to  the  claim  as  is 
appropriate. 


§727.403  Claims  pending  before  the  Bene¬ 
fits  Review  Board. 

(a)  A  claim  pending  before  the  Bene¬ 
fits  Review  Board  which  may  be  sub¬ 
ject  to  review  under  this  part  shall  be 
considered  by  the  Board  as  the  Board 
deems  appropriate,  in  accordance  with 
the  authority  given  the  Board  by  the 
Act. 


(b)  If  a  case  subject  to  review  under 
this  part  is  pending  before  the  Board, 
the  Board  may,  on  its  own  motion  or 
at  the  request  of  the  Director,  remand 
such  case  to  the  Deputy  Commissioner 
for  review  under  §727.108.  The  con¬ 
sent  of  the  parties  shall  not  be  a  pre¬ 
requisite  to  a  remand  by  the  Board 
under  this  paragraph. 

(c)  A  claimant  whose  claim  is  pend¬ 
ing  before  the  Board  may  request  that 
his  or  her  claim  be  remanded  to 
Deputy  Commissioner  for  consider¬ 
ation  under  §727.108. 

§727.404  Claims  pending  in  a  U.S.  Court 
of  Appeals. 

A  claim  pending  in  a  U.S.  court  of 
appeals  which  may  be  subject  to 
review  under  this  part  shall  be  consid¬ 
ered  by  the  court  as  the  court  deems 
appropriate. 

§  727.405  Expedited  review  of  Claims. 

(a)  A  claim  which  is  remanded  to  the 
Deputy  Commissioner  by  an  Adminis¬ 
trative  Law  Judge,  the  Benefits 
Review  Board,  or  a  court,  under  this 
subpart  shall  be  reviewed  under 
§727.108  and  in  accordance  with  the 
provisions  of  this  part  on  a  priority 
basis.  Such  claim  shall  be  reviewed  by 
the  Deputy  Commissioner  before  any 
other  claim  except  for  a  claim  remand¬ 
ed  at  an  earlier  date  under  this  sub¬ 
part.  If  no  additional  evidence  is  sub¬ 
mitted  or  required  with  respect  to  a 
claim  remanded  under  this  subpart, 
the  Deputy  Commissioner  shall  make 
initial  findings  (see  §725.410  of  this 
subchapter)  on  the  claim  within  no 
more  than  60  days  from  the  date  on 
which  the  claim  was  remanded. 

(b)  If  a  claim  is  not  required  to  be  re¬ 
turned  to  the  Deputy  Commissioner 
for  review  in  accordance  with  this  sub¬ 
part,  and  no  such  review  is  ordered,  or 
requested  by  the  claimant,  such  claim¬ 
ant  shall  be  considered  to  have  waived 
his  or  her  right  to  review  under  this 
part. 

Signed  this  18th  day  of  April  1978  at 
Washington,  D.C. 

Ray  Marshall, 
Secretary  of  Labor. 
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